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A policy of insurance on a building against loss or damage by fire, reserved to 
the insurer the right to repair or rebuild upon giving notice of such inten- 
tion within ninety days after proof of loss. After such proof the insurer 
served notice of its intention to rebuild, ‘“‘acting jointly with other insur- 
ance companies claiming to be interested.’”’ At the time of the fire and of 
this notice, there were ten separate policies, in as many different companies, 
upon the same building ; eight of which served like notices, severally signed 
by the company serving them. Before the time expired to rebuild, but 
while the insurers were taking steps for that purpose, the plaintiff com- 
promised and settled with all said companies so electing to rebuild, except 
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defendant, and released each of them from all liability, receiving for such 
release an amount of money in the aggregate much less than the amount of 
these policies. The defendant’s policy had this condition: ‘In no case 
shall the claim be for a greater sum than the actual damages to or cash 
value of the property at the time of the fire; nor shall the assured be enti- 
tled to recover of this company in a greater proportion of the loss or damage 
than the amount hereby insured bears to the whole sum insured on said 
property, whether such other insurance be by specific, or by general, or 
floating policies, and without reference to the solvency or liability of other 
insurance.”’ 

Held, 1. That the liability of the defendant on its policy as a money indemnity 
for loss or damage by fire was by above-quoted condition in its policy, 
severaland not joint. 

2. That the service by defendant of notice of its intention to rebuild, acting 

jointly with the other companies, having like concurrent insurance, and serv- 
ing like notices, converted the respective policies from contracts for a money 
indemnity into contracts of indemnity payable in repairing or rebuilding, 
to be performed in the time named in the policy, but if no time is specified, 
then within a reasonable time. 
Upon such conversion by the election of the insurers, their liability for 
failure to rebuild, is several and not joint, unless this several liability was 
by agreement with plaintiff converted into a joint liability. The service of 
the notices did not operate to change the terms of this policy. Hence, the 
plaintiff may recover on this policy such share of the whole damage as the 
sum insured bears to the whole amount insured without reference to the 
solvency or liability of other insurance. 

. That after the policy has been thus converted into a building contract, the 

insured might settle and compromise with any of the companies thus bound 
to rebuild, without releasing the others from such proportionate share of 
such loss as their policies bore to the aggregate insurance. 
That in ascertaining defendant’s proportionate share of the entire loss refer- 
ence must be had to the aggregate insurance, without regard to the fact 
that some of the companies had been settled with for a less sum than they 
were liable for, or that others did not elect to rebuild, or were insolvent or 
not liable. 


The action below was brought by Good to recover upon a policy 
of fire insurance of $1,000, issued by defendant, which it had con- 
verted into a building contract by the following clause in its policy : 

“For further particulars see application and survey No. 20,451, 
which is hereby made part of this policy and a warranty on the part 
of the assured, on file in the office of the Buckeye Mutual Fire 
Insurance Company. 

“ Against all such immediate loss or damage sustained by the as- 
sured and his legal representutives, as may occur by fire, to the 


property specified, not exceeding the sum insured, nor the interest of 
the assured in the property, except as hereinafter provided ; from 
the fifth day of May, eighteen hundred and seventy-eight, at 12 
o'clock, noon, to the fifth day of May, eighteen hundred and eighty- 
three, at 12 o’clock, noon ; to be paid ninety days after due notice 
and satisfactory proof of the same, made by the assured, are re- 
ceived at the office of this company in Shelby, Ohio ; it being cov- 
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enanted as conditions of this contract that this company may repair, 
restore, or replace the property lost or damaged on giving notice of 
such intention within ninety days after receipt of proofs herein re- 
quired, in which case the assured shall furnish plans and specifica- 
tions of the property so lost or damaged.” 

The petition avers a total loss by fire on June 18, 1878, due no- 
tice thereof, on July 5th thereafter, and notice by the defendant on 
the 24th of July of its intention to repair and rebuild within a rea- 
sonable time, and that plaintiff, as required by the policy, furnished 
the necessary plans and specifications therefor on the first day of 
September, 1878, whereby the defendant was bound to rebuild said 
building and plaintiff was prevented and hindered from rebuilding. 
Although a reasonable time had elapsed, nothing whatever was done 
towards performing such contract, and on October 23, 1878, it . 
notified the plaintiff that it did not intend to, and would not rebuild, 

On the same day the parties mutually agreed that certain persons 
named, “should appraise and estimate at the true cash value the 
damages by fire to said property, which appraisement and estimate 
in writing by them, or any two of them, should be binding on both 
parties so far as regards such appraisement of loss or damage to 
said building.” 

On the 24th of October, these appraisers made their report that 
such damage amounted to $32,990, of which defendant had due no- 
tice, but has failed to pay the same or any part thereof. Wherefore 
he prays judgment for $10,000, with interest from October 24th, 
1878. 

The answer admits a partial loss, not exceeding $20,000, of which 
it had due notice ; that it served upon plaintiff, as alleged, notice of 
its intention to repair, but has not done so by reason of the follow- 
ing state of facts : That at the time the fire occurred, plaintiff had 
other insurance in nine other companies, aggregating $32,000, mak- 
ing the total insurance $33,000 ; that eight of said companies, in- 
cluding this defendant, having $29,000 of insurance, gave notice of 
their intention to repair said building ; that two companies which 
gave no such notice, and which had $4,000 insurance, did not elect to 
rebuild ; that the several companies representing $29,000 of insur- 
ance, including this defendant, advertised for bids and let the same, 
and were about to enter into a contract with the successful bidder, 
when the plaintiff, without the knowledge or consent of the defend- 
ant, compromised and settled with said several companies, except 
the two who had not elected to rebuild, for about $20,650, and re- 
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leased said companies from all claims upon them to rebuild and restore 
said building ; that when this settlement came to the knowledge of 
defendant, this defendant and plaintiff “waiving all acts done o: 
rights accruing under said notice to rebuild and repair” (except as 
to defendant’s share of expense to plaintiff for preparing plans and 
specifications for rebuilding amounting to $37.50, which it has al- 
ways been ready and willing to pay), the parties entered into an 
agreement in writing to submit the amount of loss and damage, ac- 
cording to the provisions of said policy to appraisers as stated in 
the petition. 

The reply admits that there was $33,000 of insurance, but that 
$3,000 thereof was in favor of one Hall, a mortgagee, to secure his 
interest in said property. It admits that the eight companies carry- 
ing insurance to the amount of $29,000 did, on the 24th of July, 
1878, give notices, which were several and not joint, of their inten- 
tion to repair and rebuild, each of which notices was severally 
signed by the respective companies so electing. He admits settling 
with all the said companies so electing to rebuild for about $20,500, 
which was $7,500 less than the amount due from said companies. 
He avers that the defendant had notice of this settlement before, at 
the time, and after the same was made, and made no objection 
thereto. 

On trial to a jury the issues were found for the defendant, fol- 
lowed by a motion for a new trial, the overruling of the same, pros- 
ecution of error to the district court, the reversal of the judgment 
by that court, the remanding of the case for a new trial, the second 
trial to a jury, a like verdict, the overruling of a motion for a new 
trial, with another bill of exceptions, error again to the district 
court, and a reservation to this court. 

The errors assigned are that the court erred in its instructions to 
the jury in refusing to charge as requested, in overruling the motion 
for a new trial, and in giving judgment against the plaintiff. On the 
trial the plaintiff admitted that he had $29,000 of concurrrent insur- 
ance in the several companies electing to rebuild, and $4,000 not in- 


cluded in said $29,000 ; that each of said companies so electing, 


served upon him a notice of which the following is a copy: — 


Akron, O., July 24, 1878. 
JacoB Goon, Esq.: 
DEAR Sir: This company is in receipt of papers purporting to be proofs of 
loss under policy No, 20,451, issued by this company and held by you. 
Your attention is respectfully directed to the general conditions of said pol- 
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icy, and you are hereby notified that it is the intention of this company, act- 
ing jointly with other insurance companies claimed to be interested, to repair 
and rebuild the premises claimed to have been damaged, with other of like 
kind and quality within a reasonable time, and you are hereby required to 
furnish plans and specifications of the building destroyed. Any communica- 
tion you may have to make in reference to the matter please direct to the 
office of this company, Shelby, Ohio. 


Respectfully. 


Each of said notices being signed by the company giving it. That 
on the 12th day of October, 1878, plaintiff settled with each of said 
companies so electing to rebuild, except this defendant, carrying 
$28,000, and received from them $20,500 and released each one of 
them from all claim which he may have had upon their respective 
policies or arising under said contract to rebuild or repair. 

The evidence of witnesses in the case relates chiefly to the loss or 
damage. It appears that after the settlement and compromise with 
the seven companies which, with the plaintiff, had elected to re- 
build, the parties to this action attempted to compromise. Upon 
this point, Foust, the general agent of the company, testifies as follows: 
“On the 19tn day of October, 1878, S. S. Bloom, president of the 
company, received a letter from J. J. Hall requesting the company 
to settle the loss ; Bloom answered that I would be there Tuesday 
or Wednesday following ; Tuesday, October 22, 1878, at 5 o'clock 
p.M., I arrived at Akron for the purpose of settling Good’s loss ; 
soon after coming there I went from the Sumner House to Good’s 
building, where the fire occurred ; I saw that they had already 
commenced preparatory work for rebuilding the same; Wed- 
nesday, October 23, 1878, p. m., I met Messrs. Upson and Hall, 
attorneys for Good, in Hall’s office ; they claimed one thousand dol- 
lars and damages of the Buckeye ; I refused to settle in this way, 
and made them two propositions ; first, to compromise on same 
basis as other companies ; or, second, to have an appraisement by 
two or three disinterested, competent persons ; they said they would 
consult with Good. October 23, in the evening, I met J. J. Hall 
and Jacob Good, in the office of the former, and we then entered 
into an agreement in writing ; the following persons were selected 
as appraisers: Frank Lukesh, D. W. Thomas, and William H. 
Smith, ‘ architects,’ who were to appraise the damage by fire to the 
property insured under the policy ; before Good consented tu sign 
said agreement he wanted me to pay our share of damages for not 
rebuilding ; this I had first refused to do; we finally agreed that 
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the company would pay the sum of $37.50 as its proportion of the 
eost of the plans and specifications ; Good then signed the agree- 
ment to leave it to appraisers. At Shelby, Ohio, Tuesday, October 
29, 1878, report of appraisers on the Good loss came to hand from 
Akron ; the appraisement was not satisfactory to me for several 
reasons, one of which was, they counted in plate glass, not covered 
by our policy, and on which I understood Good had seperate in- 
surance ; I ordered the secretary to say to Good that we would 
pay him ($834.83) eight hundred and thirty-four and 83-100 dollars, 
including thirty-seven and 50-100 dollars, the amount of damages for 
not rebuilding, as agreed upon ; also, discount for ninety days at 
ten per cent per annum ; Good refused to accept the draft. (Above 
answer objected to by plaintiff's attorney.) 

“Q. Before going to Akron, as stated above, on the twenty-second 
day of October, had you learned that Good had settled with the 
other companies ; and did you also learn this fact after reaching 
there, from them ? 

“A. Tlearned it before I left Shelby, and I talked it over with 
Good and his attorneys after reaching Akron.” 

The agreement for submission to arbitrators mentioned in the 
pleadings, and referred to in Foust’s testimony, is as follows :— 


AGREEMENT FOR SUBMISSION TO APPRAISERS. 

It is hereby agreed by Jacob Good, of the first part, and the Buckeye 
Mutual Fire Insurance Company, of Shelby, Ohio, of the second part, that 
David W. Thomas, William H. Smith, and Frank Lukesh, of Akron, Ohio, 
shall appraise and estimate, at the true cash value, the damage by fire to the 
property belonging to Jacol Good, as specified below, which appraisement 
and estimate by them or any two of them. in writing, as to the amount of 
such loss or damage, as per the accompanying schedule, shall be binding on 
both parties, so far as regards such appraisement; it being understood that 
this appointment is without reference to any other question or matters of dif- 
ference within the terms and conditions of the insurance, and is of binding 
elect only so far as regards the actual cash value of, or damage to such prop- 
erty as may be found to have been saved in a damaged condition which was 
insured and covered by policy No. 20,451 of said company, issued at the Akron 
agency. 

The property on which damage is to be estimated and appraised is the three- 
story brick and stone mansard and tin roof building, situate on the north side 
of East Market Street, between Main and High Streets, Akron, Summit 
County, Ohio. 

And it is expressly understood and agreed, that said appraisers are to take 
into consideration the age, condition, and location of said premises previous to 
the fire; and also the value of the walls, materials, or any portion of said 
building saved, and after making an estimate of the cost of replacing said 
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building, a proper deduction shall be made by them for the difference (if any) 
between the value of a new or replaced building and the one insured; and in 
case the company shall be unable to re-instate or repair the building, because 
of any provision of law to the contrary, it shall be liable to pay only such 
sum as would be required to re-instate or repair the building, if the same 
could be lawfully rebuilt or repaired ; and it is furthermore expressly under- 
stood and agreed that in estimating the damage to stock, machinery, or other 
property, the said appraisers are to take into consideration the age, condition, 
and location of said property previous to the fire, and also the cash value of 
said property or any portion thereof which may have been saved in a damaged 
condition, and after making an estimate of the cash cost of replacing said 
property, a proper deduction shall be made by them for the difference (if any) 
between the value of the said property replaced new, and the said property 
insured. Said appraisers are hereby directed to exclude from the amount of 
damage any sum for previous depreciation from age, location, ordinary use, 
or cause whatever, and simply to arrive at the damage actually caused by said 
fire. 
Witness our hands at Akron, Ohio, this 23d day of October, 1878. 
JacoB GooD. 
D. I. Foust, for company. 


J. J. Hall, one of the attorneys for plaintiff, testifies as follows, 
touching the negotiations for a compromise, and the circumstances 
under which the agreement to arbitrate was signed :— 

“Q. You may state to the jury whether, as attorney for Good, 
you were present at the meeting with Good in your office. 

“‘ A. I was present. 

“Q. Who was present beside yourself ? 

“A. Good, Foust, and I think Mr. Motz. 

““Q. State to the jury the conversation that occurred at that time. 

“A. Foust, I think, had been to see Good before this. When 
Good came to the office Foust was in there. Foust said, ‘I came 
to see about that loss to see if it could be arranged.’ It is impos- 
sible for me to give you all the conversation. He said to me he was 
very much dissatisfie1 with Mr. Pattison, because he had not settled 
as we wanted him to. I said, ‘Mr. Foust, we have no claim against 
you on the policy. Our claim is against you for not rebuilding the 
building, after you served the notice upon us to rebuild.’ He then 
said : ‘We cannot put up that building.’ We had considerable con- 
versation about it. Then he said, ‘We will not put up the building, 
but we will pay what these three men determine the damage is ; 
whatever they find it to be we will pay.’ I said, ‘ There will be addi- 
tional expense making out these plans and specifications.’ He said, 
‘We will pay our share of tha‘, too.” Iam very certain that there 
was not one word said about $37.50. They agreed to pay whatever 
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these three men agreed the damage was; if it was $10,000 they 
would pay it ; if it was $40,000 they would pay it. It was under- 
stood between us that this was to be the amount they were to pay. 

“Q. You may state if anything was said with reference to waiving 
the contract to rebuild. 

“A. Nothing was said ; nothing of that kind was thought; if 
they paid us the amount these men would fin! we would be satis- 
fied. 

“Q. At any time, so far as you know, was there any negotiation 
about waiving the contract to rebuild ? 

* A, None, whatever.” 

Good, the plaintiff, on the sume subject, testifies: — 

“(. Were you present at the time referred to by Mr. Hall, when 
this agreement was signed ? 

‘cA, Yes, sir. 

“Q. You may state whether you talked the matter over with them, 
or Mr. Hall for you. 

“A. Mr. Hall did most all of the talking. 

“Q. You may state whether at that time, or any other, you have 
made any agreement with this company, or any of its agents, with 
regard to waiving the contract to rebuild ? 

“A. No, sir.” 


On cross-examination said witness further testified :— 
*Q. Myr. Hall did the talking, did he? 

‘A. Yes, sir. 

“Q. When he told vou to sign that paper, you signed it ? 
“A. Yes, sir.” 


Henry Motz, who was present with Foust in the office of Hall 
when this arbitration agreement was signed, and who was at the 
time an agent of the defendant, gave the following testimony upon 
this point :— 

“Q. Do you recollect of going with Mr. Foust after the fire, and 
after the settlement with the other companies, to Mr. Hall’s office ? 

“A. Yes, sir. 

*Q. Who was present ? 

“A. Mr Hall, Mr. Good, Mr. Foust, and myself. 

*Q. What was done and said by Mr. Foust to Mr. Hall and Good 
as to the notice they had given plaintiff as to rebuilding ? 

“A. Mr. Foust, of course, came over here to pay his loss on the 
building. 
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“Q. What occurred there in regard to that question, as to the 
agreement to rebuild ? 

“A. When they came together to make the agreement, Mr. Good 
said that he had additional expenses to get up the plans and specifi- 
cations; Mr. Foust said that he would pay his share of the additional 
expense ; we then agreed to have these appraisers estimate the loss 
and damage to the building by the fire, which amount we agreed to 
pay. 

“Q. Did they agree what the Buckeye Insurance Company’s ex- 
penses should be for the plans and specifications ? 

“A. The full amount was $37.50. 

“Q. After that agreement, did they agree upon the appraisers ? 

“A. Yes, sir. 

*Q. Do you know who the appraisers were ? 


“A. Yes, sir; D. W. Thomas, Frank Lukesh, and W. H. Smith.” 


On cross-examination said witness further testified :— 

*@. At what time was that conversation had ? 

“A. In Mr. Hall’s office, the same fall after the fire. 

“Q. At what date ? 

“A. I think it was the latter part of October ; it was the same day 
this agreement was signed for the appraisers. 

“Q@. Who did you say were present ? 

“A. Mr. Hall, Mr. Foust, Mr. Good, and myself.” 


That part of the charge of the court to which plaintiff excepted, 
will be found stated in the opinion. 

So much of the policy as bears upon the questions involved, is as 
follows :— 

“In case of loss, the assured shall give immeditae notice thereof, 
and shall render to the company a particular account of said loss, 
under oath, stating the time, origin, and circumstances of the fire, 
the occupancy of the building insured or containing the property in- 
sured, other insurance, if any, and copies of all policies, the whole 
value and ownership of the property, and the amount of loss or dam- 
age, and shall produce the certificate, under seal of a magistrate, 
notary public, or commissioner of deeds nearest the place of the 
fire, and not concerned in the loss or related to the assured, stating 
that he has examined the circumstances attending the loss, knows 
the character and circumstances of the assured, and verily believes 
that the assured has, without fraud, sustained loss on the property 
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insured to the amount claimed by the said assured. In no case 
shall the claim be for a greater sum than the actual damage to or 
cash value of the property at the time of the fire ; nor shall the as- 
sured be entitled to recover of this company any greater proportion 
of the loss or damage than the amount hereby insured bears to the 
whole sum insured on said property, whether such other insurance 
be by specific, or by general or floating policies, and without refer- 
ence to the solvency or the liability of other insurance.” Also, 
“Damage to property not totally destroyed, unless the amount of 
said damage is agreed upon between the assured and the company, 
shall be appraised by disinterested and competent persons, mutually 
agreed upon by the parties.” 


J. J. Hatt and W. H. Upson, for Plaintiff. 
S. S. Broom and A. T. Brewer, for Defendant. 
JOHNSON, J. 

Two questions are presented as grounds for reversal of this judg- 
ment ; first, as to the construction by the court below of the agree- 
ment to appraise the damages made on the 23d of October, 1878 ; 
and, second, as to so much of the charge of the court relating to the 
effect of the several notices given by the eight different companies, 
to restore the building, and the effect of the compromise with seven 
of the companies electing to rebuild upon the plaintiff's right to re- 
cover. 


I. As to the effect of the agreement to arbitrate the value of the 
loss or damage sustained by the fire. Upon this point the charge 
is as follows :— 

“Tn this connection I will say to you that, under the provisions 
of the policy, it was optional with the insurance company to indem- 
nily the plaintiff for his loss, either in money or by rebuilding the 
building. 

“If this agreement had been entered into prior to the notice to 
rebuild, I should say to you that it related to any subsequent acts 
of the parties, and that is so because its provisions relate to both 
modes of indemnifying the loss 

* But having been entered into after serving the notice to rebuild, 
it must be considered as having reference to that provision of the 
policy relating to paying money as indemnity for paying the loss, 
and as waiving the contract to rebuild. Such portion of it as re- 
lates to other acts of the parties must be considered as irrelevant in 
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the construction of the contract. The proper construction to be 
given to this agreement is, that it relates to the question of the loss 
under the policy originally and the payment of that loss in money. 
This is the view in which I feel compelled to require vou to consider 
this agreement.” To which charge, commencing with the word, 
* But,” at the beginning of the last paragraph, the plaintiff then and 
there excepted. 


II. As to the effect of the notices to rebuild, the duties and obli- 
gations created by the parties, and also the effect of the settlement 
with seven of the eight companies upon the right of plaintiff to 
maintain an action against the eighth, the charge is as follows :— 

“Under the policy the defendant had the right to indemnify the 
plaintiff by paying in money the damages by reason of the fire, to 
the extent of the amount of its policy, or. by electing to rebuild and 
repair the building, in which latter case it must give notice of its in- 
tention to repair and rebuild, in which event, on giving such notice 
the relation of the parties changed, and it becomes the privilege and 
duty of the company to reconstruct the building, substantially in the 
same condition as it was when destroyed, and this without reference to 
the amount of the policy, and the measure of damages for the breach 
of such a contract would be the cost of restoring the building to its 
former value and condition. 

“Tf there was but one policy, and consequently but one notice to 
rebuild, there would be but little difficulty in determining the rights 
and liabilities of the company; but in this case there were several 
companies which gave notice of their intention to repair, and those 
notices were not independent of one another, but were all to the 
effect that the companies, acting jointly with the others, intended to 
repair and rebuild the building. This defendant gave no notice of 
its intention, alone and independent of the other companies, to re- 
build. It did not say, with its $1,000 policy, it alone would restore 
the building that would cost more than $30,000, and upon which 
there was other insurance to anamount of some $30,000 or more, 
without the assistance of such other companies. But its notice was 
that it is the intention of this company, acting jointly with other 
insurance companies claimed to be interested, to repair and rebuild 
the premises. Its undertaking was to rebuild jointly with the other 
companies representing $28,000 of insurance on the damaged build- 
ing, which companies had served like notices. 

“There being no objection to the form or substance of those notices, 
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the plaintiff must be held to have accepted them with all the obliga- 
tions they imposed upon him, and all the rights they gave the de- 
fendant, and duties they imposed upon it and the other companies 
acting jointly with the defendant. Among these were the duty and 
liability of each and all of these companies to aid in and contribute 
to the repairing of this building, and in the event that the defendant 
should be compelled to rebuild alone, it could compel contributions 
proportionately from all the other companies joining in the enter- 
prise. 

“It imposed upon the plaintiff the duty of not interfering with these 
obligations and rights of the defendant, and thereby preventing it 
from performing its obligations to him. He was not authorized to 
settle with the other companies, and take from them the money 
which they had pledged. Both the {money of] defendant and plain- 
tiff should be used jointly with that of the defendant in repairing the 
building, and to keep the money without offering it to the defendant, as 
the companies were bound to do in furtherance of the common object, 
and in doing which to prevent the defendant from the right of en- 
forcing contribution from such other companies. It was his duty to 
permit the defendant to repair the building pursuant to its notice, 
and not by his act to put it beyond its power to doso. The defend- 
ant claims he did this; the plaintiff denies it.” 

To which charge, commencing with the words, “If there was but 
one policy,” ete., the plaintiff then and there excepted. 

The court, by request of defendant, further charged the jury on 
the same point as follows :— 

“The plaintiif in this action, not claiming the right to recover upon 
the policy, but solely upon the notice of the intention of the defend- 
ant to rebuild and for damages resulting from defendant’s failure to 
rebuild under and pursuant to its notice, I say to you, if vou find 
from the evidence the fact to be that other companies, having con- 
current insurance with the defendant upon said building to the 
amount of twenty-eight thousand dollars, served upon the plaintiff 
notices the same as served by the defendant of their intention, acting 
jointly with this defendant and other insurance companies having 
such insurance cn said building, to rep: ir and rebuild the,same, and 
that after such notices were so served, the plaintiff settled with those 
other companies and released them from all claim he had upon them 
or either of them, and also from all right to any claim he had upon 


them or either of them, and also from all right to any claim under 
said notice to rebuild, and retain the money thus received, without 
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offering to aid the defendant with the same to the extent that such 
companies were bound to aid it in rebuilding; then I say to you, 
the plaintiff forfeited his right to require the defendant to rebuild 
under its notice, and he cannot maintain this action, and your verdict 
should be for the defendant.” 'To which charge as so given the 
plaintiff excepted. 

The court, by request of the defendant, further charged the jury 
as follows :-- 

“Tf you find from tlie evidence the facts to be that other insur- 
ance companies than the defendant had, with the defendant con- 
current insurance on said building to the amount of twenty-eight 
thousand dollars, and the said companies served upon the plaintiff 
like notices of that served by the defendant, of their intention, 
acting jointly with the defendant and the other companies, [that] they 
intended to rebuild and repair said building, and that after such 
notices were served, the plaintiff settled with all of said companies, 
except the defendant, and released said companies and each of them 
from all obligation or claim of the plaintiff upon them, or either 
of them, to repair or rebuild said building by reason of said notices 
or otherwise, and this defendant, after such settiement and release, 
notified the plaintiff that it could not and would not alone rebuild 
because of such settlement and release by him, and he then pro- 
ceeded to repair and rebuild it himself, and then entered into an 
agreement in pursuance of the conditions of said policy, to have 
an appraisement of the damages to said building by reason of the 
fire, and said appraisement in pursuance of said policy and agree- 
ment was had, I say to you that such facts would constitute a 
waiver of any claim against the defendant for not repairing or re- 
building said building, and he could not sustain this action, and 
your verdict should be for the defendant.” To which charge the 
plaintiff then and there excepted. 

The plaintiff requested the following charge touching the agree- 
ment submitting the loss and damage to appraisers :— 

“That in determining whether the plaintiff waived his claim under 
the agreement to rebuild, the jury may consider any testimony that 
has been given to them tending to show that the plaintiff, on sign- 
ing the agreement which has been offered in evidence appointing 
David W. Thomas, William H. Smith, and Frank Lukesh as’ apprais- 
ers, understood it to be an agreement submitting to said appraisers 
to determine the amount of damages to be paid by the defendant 
to the plaintiff on account of the defendant’s failure to comply 
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with its agreement to rebuild.” Which request the court refused to 
give, to which refusal to so charge the jury, as requested, the said 
plaintiff then and there excepted. 

Asthe conclusion we have reached upon the second point above 
stated will aid in determining the first, we will consider these 
questions in the reverse order of their statement. Upon this point 
the charge of the court was, in substance, that the several notices 
to rebuild, though severally signed by the respective companies, 
yet the contract to rebuild was a joint contract with respect to the 
rights of the plaintiff, and that the settlement by plaintiff with seven 
of the eight companies so electing to rebuild, and releasing them 
from all liability, defeated plaintiff's right to action against the other 
electing companies. Indepencent of statute, and of the provisions 
contained in this policy, this result, upon common-law principles, 
would follow, but in determining whether this election by defendant 
to rebuild, acting jointly with the other companies, created a joint 
obligation as respects the plaintiff's rights, reference must be had 
to the terms of the policy itself. This policy was but one of several 
covering the same property. It contemplate1 other insurance. It 
stipulated that in case of such insurance the assured should not “be 
entitled to recover of this company any greater portion of the loss or 
damage than the amount hereby insured bears to the whole sum 
insured on said property * * * without reference to the 
solvency or liability of other insurance.” This stipulation is one in 
favor of the insurer and makes its liability several and not joint. It 
gave to the plaintiff in case of loss or damage a right of action against 
this company for its proportionate share of the damages sustained 
for not rebuilding, pro rated with reference to the amount of concur- 
rent insurance. 

The words of the condition are: “In no case,” can the insured 
recovered more than said pro-rata share. There is another limitation 
to the amount of recovery —the assured cannot recover beyond his 
actual loss. After the insurer has elected to rebuild and has entered 
upon the performance of his contract, the contract of indemnity may 
be discharged by rebuilding. If there is a failure to rebuild, the in- 
surer becomes liable for the damages sustained by the plaintiff for 
such failure. Whether the plaintiff, in case of such failure, is re- 
stricted to his action for damages for such failure or may elect to 
treat this election to rebuild as abandoned and may sue upon the 
the policy as an indemnity contract payable in money, that is, 
whether the right to treat it as a money indemnity the same as if no 
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election had been made to rebuild, was merely suspended until such 


failure, as is held in some States, or became extinguished, leaving a 
right of action on the building contract as plaintiff's sole remedy, we 
need not now determine. As a contract of indemnity, payable in 
money, it was clearly several in its nature, though there was concur- 
rent insurance. We think that the same provisions of the policy 
which require several actions thereon to recover a money indemnity, 
are equally applicable to the the liability of this company for dam- 
ages for failure to rebuild. Each company would in such case be 
severally liable for its pro-rata share of the loss and damage, not ex- 
ceeding the interests of the assured in the property. In case of con- 
current insurance and no election to rebuild the action must be 
against each for its pro-rata share of the loss, not exceeding plaintiff's 
loss. If any of the companies are insolvent this loss must fall on the 
insured. Defendant did not undertake to share any loss to the 
plaintiff, whether arising from insolvency or non-liability of other in- 
surance, or by compromise on other policies. 

Plaintiff could insure in as many companies as he chose. By the 
terms of this policy he could only recover defendant’s pro-rata share. 

This is equally true whether in an action for failure to rebuild, or 
is to recover indemnity in money. If the action is for not rebuilding, 
the damages may exceed those if the suit is for money where there 
is no election. 

Where the aggregate loss exceeds the insurance and the insurer 
elects to rebuild, the damages, unless limited by the terms of the 
policy, must equal the cost of restoring the building. 

In case of concurrent insurance, and some of the companies elect 
to rebuild, and others do not, and there is no pro-rating clause, there 
is a separate cause of action against each for failure to rebuild, where 
there is no subsequent agreement converting the policies in a joint 
contract. The giving of these notices was the sole act of the insur- 
ers. Plaintiff had no option. This did not operate to convert a 
several into a joint obligation—as against plaintiff, whatever its effect 
as between the insurers themselves. If there was no pro-rating 
clause, such as is found in this policy, and no limitation on the 
amount of liability to rebuild, each of several companies electing 
to rebuild, would be liable to rebuild, and several actions for a fail- 
ure could be maintained, but there could be but one satisfaction for 
the amount of actual loss. 

Where several elect to rebuild and one only does so, the plaintiff's 
claim is satisfied as to all, and the one so performing is left to his 
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right of contribution, whatever that may be, against the other elect- 
ing or non-electing. 

Under this policy, the election to rebuild did not defeat plaintifi’s 
right to recover of those not electing, when the building contract 
was not performed. 

If those non-electing, paid in money, before the building was 
replaced to plaintiff, it would diminish the amount of recovery for a 
failure to rebuild, as plaintift’s right extends only to an indemnity 
for his actual loss. If paid after the building was replaced as before 
the fire, it in equity belongs to those rebuilding. 

In the policy before us the liability of defendant is expressly limi- 
ted to its pro-rata share of the amount lost. Hence plaintiff’s recov- 
ery of other companies by compromise, or otherwise, does not affect 
the amount to be collected of defendant. And where one of the 
several policies is for the benefit of a mortgagee of the insured prop- 
erty, upon a mortgage made by the insurer, this is other insurance 
to be taken into the account, in ascertaining defendant’s pro-rata 
share of the loss. Payment tothe mortgagee is payment pro tanto 
of plaintiff's loss. 

In the case at bar, eight of the ten companies having concurrent 
insurance, elected to rebuild. This did not defeat the right of 
plaintiff to recover of those not electing, upon their respective 
policies for the amounts for which they were lable, but as the in- 
sured can have but one satisfaction for his actual loss, and as there 
is a separate contract with this defendant limiting his liability to his 
pro-rata share, without regard to the solvency or liability of any 
other insurer, this defendant is liable only tc pro-rate with other 
insurers for damages resulting from a failure to rebuild. To illus- 
trate: The damages as found by the appraisers was $32,990, the 
aggregate insurance was $33,000, and the defendant’s policy was 
$1,000. Pro-rating this loss according to the terms of the policy 
defendant would be lable for $999.69. The option to rebuild was 
a mode of payment of the damages covered by the policy reserved 
for the benefit of the insurer, and damages fer failure to rebuild is 
as much indemnity, payable in another form, for the loss covered by 
the policy as if the same was payable in money, where no election 
had been made. The terms of the policy are explicit: ‘In no case 
shall the claim be for a greater sum than the actual damages * * * 
nor shall the assured be entitled to recover of this company any 
greaver proportion of the loss or damage than the amount hereby 
insured bears to the whole sum insured on said property.” This 
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clause follows that which gives the election to rebuild, and in express 
terms applies to claims for damages arising from a failure to rebuild. 
It follows therefore that while these notices to rebuild served by the 
respective companies on the 24th of July, 1878, may, as between 
such companies, create a joint obligation, yet, as to this plaintiff, his 
right of action and the amount of his recovery for failure to rebuild 
is several against the several companies who were liable in damages, 
and the amount of his recovery is to be pro-rated in each case 
accordingly, as provided in the policy. In such pro-rating the 
aggregate insurance including the two companies not electing to 
rebuild, is to be taken into the account in ascertaining defendant's 
proportion of such loss. If we assume, however, that the court 
below was correct in charging that this was a joint building contract, 
still there was error in charging that the settlement made by the 
plaintiff with seven of the joint contractors discharged the other. 
This was so at common law, but is not so under our statute. (Re- 
vised Statutes, sec. 3,162 to 3,166.) These sections authorize a com- 
position or compromise with one or more joint debtors, without 
discharging the others, and without impairing the right of action 
against such others. In such case the settlement of the joint debtor 
is equivalent to a payment of his proportionate share of the debt. 
It leaves the right of action against the other debtor intact for its 
proportionate liability in the obligation. 


II. As to the effect of the agreement to arbitrate the damages. 
This agreement was entered into on the 23d of October, 1878. The 
plaintiff had compromised with seven of the eight companies after 
they had converted their policies into building contracts. The tes- 
timony shows that Foust, the agent of the company, then visited 
Akron for the purpose of settling the controversy between plaintift 
and defendant. He had heard of this release of the other seven 
companies before he left home, and had been notified to fulfill his 
contract. He went for the purpose of adjusting his company’s lia- 
bility. He then did not claim that defendant was discharged from 
all liability by reason of the release of the other seven companies. 
The plaintiff had already resumed possession and had made some 
preparations to rebuild. He (Foust) made two propositions for a 
settlement ; first, to compromise on the same basis as plaintiff had 
compromised with the other seven companies ; or, second, to have 
appraisers to assess the actual loss occasioned by the fire. The par- 
ties being unable to agree to the first, this agreement of submis- 
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sion to appraisers was entered into. The court charged the jury 
that this of itself was a waiver of all right to recover in an action 
for damages for failure to rebuild ; that as matter of law it related 
solely to an adjustment of the loss under the policy, and did not re- 
late to a loss for failure to rebuild. In this, we think, the court 
erred. Before entering into this agreement the company was dis- 
tinctly informed that the plaintiff was not claiming under the policy 
for money indemnity, but for not rebuilding. Under these circum- 
stances the parties agreed to submit to appraisers the sole question 
of the actual cash value of, or damage to such property, and the 
award of the appraisers was to be binding on both parties so far as 
regards such appraisement, the other matters of difference between 
the parties within the terms and conditions of the insurance being 
left for adjustment by the parties. In view of the matters in differ- 
ence at the time of the plaintiff's claiming his right to damages for 
failure to rebuild, the defendant offering to compromise and not 
denying his liability in some amount, this agreement may be re- 
garded as referable to the controversy between the parties, namely— 
the amount which defendant should pay, whether based upon the 
contract to rebuild or on the policy as an indemnity. There 
nothing in the agreement showing the intention of the parties 
limit such appraisement to a claim upon the policy as a contract 
indemnity. They were to ascertain the amount of loss or damage 
the property. This mode of ascertaining the loss and damage 
expressly provided for in the policy, and independent of this pro- 
vision of the policy it was competent for the parties to refer this 
question to arbitrators and make their award binding. As we have 
adjudged that at the time this agreement was entered into, there 
was an existing liability of defendant in damages for failure to re- 
build proportionate to its pro rata share of insurance, the appraise- 
ment made under the agreement would become a material factor in 
determining its share of such damage. That amount known, the 
amount of defendant’s liability would become a mere matter of cal- 
culation. The plaintiff by entering into this agreement cannot, 

a matter of law, therefore, be said to have waived an existing right 
of action. The agreement had the same force and effect as a 
method of adjusting the loss and of settling that question, whether 
his suit was on the policy or upon the contract to rebuild. The 
facts and circumstances clearly show that it was not the intention 
of plaintiff to waive or abandon his right under the policy as a con- 
tract to rebuild. He was simply agreeing to a mode of assessing 
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the loss or damage by fire, which when settled would be binding on 
both parties unless set aside, leaving all other questions to be de- 
termined by the parties themselves or by litigation. 

The amount of damages when ascertained, by whatever mode, 
was a necessary factor in arriving at the pro-rata share of defendant’s 
liability, whether the action was upon the contract regarded as an 
indemnity payable in money or as a rebuilding contract. It was 
error, therefore, in the court to leave out of view the circumstances 
under which this agreement for an appraisal of damages was made, 
and to charge that it was solely referable to the contract of insur- 
ance, payable in money, and was therefore a waiver of an existing 
claim or demand for damages for failure to rebuild. 


Judgment reversed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error of the Court of Common Pleas No. 1 of Allegheny County. 


SCOTT 
vs, 
DICKSON.* 


A person who is a surety on another’s bond has an insurable interest in the 
latter's life, and such an insurance wouldnot be a wagering contract. 

When A had his life insured and told the company he wished the insurance 
to be for B’s benetit, and the company told A to take the policy out in his, 
A’s, name, and then make an assignment to B, the company will be 
estopped from claiming that the assignment was not good because it had 
been left in their hands, and A had continued to pay the premiums until 
his death. 


And now, April 2d, 1884, the following case stated for the opinion 
of the court in the nature of a special verdict :—— 

Archibald Dickson, baehelor, late of the city of Pittsburgh, died, 
November Ist, 1883, intestate (so far as yet appears), leaving two 
brothers and two sisters. and letters of administration upon his 
estate were duly granted to one of said brothers, the plaintiff. 

On December 30th, 1882, Archibald Dickson made an application 
to the Mutual Life Insurance Co. of New York, through William P. 
Wooldridge, the Pittsburgh agent of said company, for a policy of 
insurance upon his life, and a few days later said company issued 
its policy of insurance, No. 236,992, dated the date of the applica- 
tion aforesaid, and forwarded the same to said Wooldridge for 
delivery. 

A copy of said policy, so far as material to this case, is hereto 


Dec ision rendered, January 5, 1885.—From Legal Intelligencer. 
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attached, marked Exhibit A, and made part hereof. On January 4th, 
1883, Archibald Dickson went to the office of said Wooldridge to lift 
the policy, and upon its being produced, said to Wooldridge that he 
wanted to transfer it to John F. Scott, “the best friend I have in 
the world.” Wooldridge called the attention of Archibald Dickson 
to the company’s requirement in case of transfer, as printed upon the 
policy, and then procured two of the blank forms for assignments 
used by said company, both of which were then filled up and signed 
by Archibald Dickson. <A copy thereof is hereto attached, marked 
Exhibit B, and made part hereof. One ofthe two papers so execnted 
was delivered to Wooldridge, who forwarded it to the general office 
of the company, where the same was duly received and noted. The 
other of the two papers so executed, with the policy, remained in the 
possession of Archibald Dickson until his death. Archibald Dickson 
himself paid all the premiums upon said policy, notice of maturity 
of the same as they fell due being sent to him pursuant to his request, 
made to said Wooldridge at the interview above mentioned. He never 
told John F. Scott that be had procured or transferred such policy, 
and the first actual knowledge said Scott had of the existence of the 


policy or its transfer to himself was after the death of Archibald 
Dickson. 


John F. Scott was not in any manner related to Archibald Dickson 
by blood or marriage, nor was he at any time a creditor of Archibald 
Dickson. Said Scott had been for some years a surety upon Dick- 
son’s official bond, but the latter had to the time of his death, faith- 
fully fulfilled the condition of said bond, and neither principal sor 
sureties were liable thereon. 

The said insurance company has paid the sum of $4,011 on proof 
of loss furnished by defendant at an expense of fifty dollars, and the 
said parties, plaintiff and defendant, having united in a receipt to 
said company (made necessary by notice from plaintiff not to pay 
defendant), have placed the said sum of $4,011 in the hands of Wiil- 
iam Scott, to be paid, less the cost of proofs of death, to the person 
entitled thereto, in accordance with the final judgment in this case, 
but as between said plaintiff and defendant, for the purpose of the 
questions hereby raised, the same is to be regarded as in the hands 
of the defendant. 

If the court shall be of opinion that the plaintiff is entitled to 
recover from the defendant the amount paid by said company ‘less 
the amount of expenses as aforesaid) upon said policy, then judy 
ment to be entered for plaintiff, and against the defendant, for one 
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dollar ; but if the court shall be of opinion that the plaintiff is not 
entitled to recover as aforesaid, then judgment to be entered for 
defendant ; the costs to follow the judgment, and either party to 
have the right to sue out a writ of error herein 


Exhibit A. 
No, 236,992. 

The Mutual Life Insurance Company of New York. 
Semi-endowment. Amount, $2,000 End. 
Age 32 years. $4,000 Life, 

One-half annual premium, $57.76. 


In consideration of the application for this policy, and of the truth of the 
several statements made therein, and of the premiums hereinafter specified, 
promises to pay at its home office, in the City of New York, unto Archibald 
Dickson, of Pittsburgh, in the County of Allegheny, State of Pennsylvania, or 
his assigns, two thousand dollars, on the thirtieth day of December, in the year 
1902, if then living, at its said office of the company, in the City of New York, 
or if he should die before that time, then in like manner to pay the sum of four 
thousand dollars to his executors, administrators, or assigns (any indebtedness 
to the company on account of this contract to be first deducted therefrom), 
within sixty days after satisfactory proof at its said office of the death of the 
said Archibald Dickson, during the continuance of this policy, upon the fol- 
lowing conditions: * * * * * 


In witness whereof, the said, The Mutual Life Insurance Company of New 
York has caused this policy to be signed by its President and Secretary, at its 
office in the City of New York, the thirtieth day of December, A. D., 1882. 

Rosert A, GRANNIS, 
Vice-President. 
Isaac F, Luoypn, Secretary. 


(Upon back of policy.) 


Provisions and requirements referred to in this policy. 


Notice. 


Assignments. —The company declines to notice any assignment of this policy 
until the original or a duplicate or certified copy thereof shall be filed in the 
Company’s Home Office. The company will not assume any responsibility for 
the validity of an assignment. 


Exhibit B. 
Form of Assignment. 


For one dollar, to me in hand paid, and for other valuable considerations 
(the receipt of which is hereby acknowledged), I hereby assign, transfer, and 
set over to John F. Scott, of Pittsburgh, Pa., all my right, title, and interest in 
this policy, No. 236,992, issued by The Mutual Life Insurance Co., of New York, 
and for the consideration above expressed I do also, for myself, my executors, 
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and administrators, guarantee the validity and sufficiency of the foregoing 
assignment to the above named assignee, his executors, administrators, and 
assigns, and their title to the said policy will forever warrant and defend. 
Dated in Pittsburgh, this 4th day of January, 1€83. 
ARCHIBALD DICKSON. 
In presence of, 
GronGEe W. Rope. 


The opinion of the court below was as follows :— 

August 2d, 1884. Under the facts set out in the foregoing case 
stated, we are of opinion that plaintiff is entitled to recover, to wit, 
the amount of $4,011, less the cost of proofs of death, as specified in 
said statement, and therefore now direct judgment to be entered for 
plaintiff and against defendant in the sum of one dollar. 


The specifications of error were— 
1. The court erred in entering judgment for the plaintiff. 
2. The court erred in not entering judgment for the defendant. 


Witiiam Scorr and Wiriiam R. Briar, for Plaintiff in Error. 
GerorceE Sutras, Jr., and Sracte & Witey, for Defendant in Error. 


Paxson, J. 

While this record does not disclose with certainty the grounds on 
which the learned judge below ruled the case, we presume from the 
course of the argument here that he regarded it as coming within 
the principle of Gilbert vs. Moose’s Administrator, 41 Leg. Int., 75, 
which was an admitted case of a wagering policy. We do not, how- 
ever, regard this as within the authority of Gilbert vs. Moose, for the 
reason that there is nothing in the facts as set forth in the case 
stated from which the deduction can fairly be drawn that this was a 
wagering policy. On the contrary, there is enough to show that John 
F. Scott, the defendant below, had an insurable interest in the life of 
Archibald Dickson. In the case stated we find, inter alia, the follow- 
ing facts: “John F. Scott was not in any manner related to Archi- 
bald Dickson, by blood or marriage, nor was he at any time a 
creditor of Archibald Dickson. Said Scott had been for some years a 
surety upon Dickson’s official bond, but the latter had, to the time of 
his death, faithfully fulfilled the condition of said bond, and neither 
principal nor sureties were liable thereon.” 

It appears to have been assumed that because there had been no 
breach of the official bond, and the sureties had never been called 





26 Report of Decisions. [Jan., 


upon for payment, that Scott had no insurable interest in the life of 
Dickson. This was a mistake. The insurable interest is that which 
existed at the time the insurance was effected, not that which may 
exist at the time of the death of the assured. There was a time 
when life insurance was treated as a contract of indemnity merely, 
and it was held that the interest must continue to the time of death. 
It was so ruled by Lord Ellenborough, in Goodsall vs. Bolders, 9 
East, 72 ; but that case was overruled by Dalby vs. The Life Insur- 
ance Co., 15 C. B., 365, where it was said by Baron Parke, in con- 
struing the statute of 14 George III., which provides that “no 
insurance shall be made on the life or the lives wherein the assured 
shall have no interest or by way of gaming or wagering,” and “ that 
in all cases wherein the assured hath interest in such life, ete., no 
greater sum shall be recovered than the amount or value of such 
interest,” that the word “hath” must be construed as necessarily 
referring to the time of effecting the insurance and not to the time 
of the death. “As thus interpreted,” Justice Bradley says, in Com- 
monwealth Life Ins. Co. vs. Schaffer, 94 U. S. R., 457, “we might 
almost regard the English statute as declaratory of the original 
common law, and ss indicating the proper rule to be observed in 
this country where that law furnishes the only rule of decision.” 
In that case the policy was taken by husband and wife upon their 
joint lives, payable to the survivor on the death of either. Subse- 
quently they were divorced a vinculo matrimonii, und the wife, having 
paid the premiums up to the time of her former husband’s death, 
brought suit on the policy. It was held that the policy, being valid 
at its inception, the subsequent cessation of her interest in the life 
insured did not affect her claim, the court saying: “The essential 
thing is, that the policy shall be obtained in good faith, and not 
for the purpose of speculating upon the hazard of a life in which 
the assured has no interest.” This case expressly rules that the 
policy does not fall with the cessation of the interest. 

It requires but a moment’s reflection to see that this rule is 
based upon sound principles. It treats a contract of life insurance, 
not as a contract of indemnity, as in the case of fire or marine 
insurance, but as a contract to pay a certain sum of money in the 
event of death. And if the policy fell with the cessation of insur- 
able interest it would Jead to this result: A is a creditor of B 
to the extent of $1,000, and insures his life to that amount. He 
continues the policy until he has paid in premiums, say, $1,100. B 
then pays the devt. If the policy ceases as soon as the debt is 
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paid, A loses all he has paid, and in reality is out of pocket $100, 
although he has received his debt in full. 

Applying these principles to the case in hand, when Mr. Scott 
became Dickson’s bail on his official bond, he had an interest in his 
life which he could have protected by taking out a policy directly 
thereon. That he was never called upon for payment upon this 
bond is not to the purpose ; he might have been. He was liable for 
any breach of it, and this liability constituted an interest in the life 
of Dickson, and this interest existed at the time of the alleged assign- 
ment of the policy. Hence, I have no doubt, if the assignment was 
effectual to pass the title to the policy, Scott would be entitled to 
hold it and recover the insurance money. 

But I more than doubt whether the assignment qua assignment 
was sufficient to pass the title. It was true an assignment was made 
in form and lodged with the company, in accordance with its rules, 
but no copy of it was ever given to Scott, nor was he notified 
thereof, and the policy was retained by Dickson, who continued to 
pay the premiums up to the time of his death, in pursuance of a 
request made to the company that the premium notices should be 
sent to him, Dickson. It was said by Chief Justice Gibson, in 
In re Campbell’s Estate, 7 Barr., 100: ‘‘A gift is a contract exe- 
cuted ; and, as the act of execution is the delivery of possession, it is 
of the essence of the title. It is the consummation of the contract, 
which, without it, would be no more than a contract to give, and 
without efficacy for the want of a consideration. If made on a 
sufficient consideration it would be a binding agreement; but 
then the nature of the contract would be changed, and there would 
still be no gift. The gift of a bond, note, or anv other chattel, there- 
fore, cannot be made by words in futuro or by words in presenti, 
unaccompanied by such delivery of possession as makes the disposal 
of the thing irrevocable.” 

In Taylor’s Appeal, Through’s Estate, 25 P. F. 8., 115, Trough 
effected a life insurance, being solvent, and in consideration of one 
dollar and love and affection for his children, he executed under seal 
an assignment of the policy to one Hicks in trust for them ; put the 
policy and assignment into an envelope addressed to “John W. 
Hicks, Plumber, Second St., etc. Please send this to him at my 
death, H. Trough,” and placed the envelope in a safe of his own firm. 
He paid the premiums until his death, seven years after the assign- 
ment, but never communicated the transfer to Hicks, who knew 
nothing of it until after his death. It was held by this court that the 
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assignment was invalid for want of a delivery, and the proceeds 
were awarded to the administrator of Through. In Zimmerman vs. 
Struper, id., 149, there was an indorsement of a gift upon a bond by 
the testator with a request to his executors to deliver it after his 
death, but it was held invalid for want of a delivery. 

In the case in hand the delivery of the assignment to the company 
was not the equivalent of a delivery to Scott. The whole thing was 
in fieri ; there was no consideration, and the assignment, being the 
voluntary act of the assured, was subject to his power of revocation. 
That circumstances might have arisen which would have made the 
revocation a matter of some trouble and expense is not to the pur- 
pose. The true test was the right to revoke or cancel the assign- 
ment. If that existed nothing passed to the assignee at the time of 
assignment. 

There is, however, another view of the case, which we think con- 
trols it. It is manifest from the case stated that this policy was 
intended for the benefit of Scott at the time it was taken out. The 
application was made by Dickson on December 30, 1882. On the 
fourth of the following January, only five days thereafter, he went to 
the office of the company to lift the policy, and when the policy was 
produced he at once informed the company that he “ wanted to 
transfer it to John F. Scott, the best friend I have in the world.” Can 
there be a doubt that he intended the policy for his friend when he 
made the application? Had it been made so in form ; had he 
instruc‘ed the company to make the loss payable to John F. Scott in 
case of his death, the transfer would have been perfectly legal, and 
open to no objection as a wagering policy. The validity of such pol- 
icies has never been doubted. What followed was the act of the 
company, not of Dickson. They recommended the assignment as 
the proper form, and Dickson executed it because it was so recom- 
mended, yet his own conduct shows that he did not regard it as an 
assignment. The effect of an assignment would be to pass the legal 
title to the policy had it been perfected by delivery. The assignee 
thereafter would be the party to pay the premiums. But Dickson 
kept the assignment and continued to pay the premiums himself ; 
directed the notices to be sent to him. He evidently intended his 
friend to have the benefit of the policy, and bear its burden himself. 
Had the company altered the policy making the loss payable to 
Scott, instead of preparing an assignment, they would have carried 
out Dickson’s precise intent. Does the form of the transaction stand 
in the way? We think not. We may treat the assignment as a 





1886. | Scott vs. Dickson. ° 29 


direction to pay the loss to Scott, given at the time the policy was 
issued, with the same force and effect as if written in the body of the 
policy. If the transfer to Scott were an after-thought it would be 
different ; but it was not ; it was a part of the original transaction, 
and the direction was given before the policy bad been taken from 
the office. 

Policies of this nature are in no sense wagering. It would be 
denying a man’s right to do what he will with his own to say that 
he could not in any form insure his life for the benefit of an indigent 
relation, or a friend to whom he felt under obligations. And the fact 
that he continued to pay the premium himself, and retain the control 
of the policy up to the time of his death, leaves no room for specu- 
lation on the improper practices which a few years ago brought such 
a scandal upon the life insurance business in this State. 


The judgment is reversed, and judgment is now entered upon the 
case stated in favor of the defendant with costs. 
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UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF PENNSYLVANIA 


Ocrosper Sessions, 1884. 


US. 


MARGARET CARRIGAN 


MASSACHUSETTS BENEFIT ASS'N. 


The Pennsylvania statute prohibiting an application not attached to the pol- 
icy to be used in any way to qualify the terms of the contract, does not 
probibit the introduction of such au application for the purpose of showing 
fraud in the procuring of the contract. 

Where the policy and by-laws of the company require a written application 
by the insured, a paper purporting to be an application whose questions 
were not in fact anwered by the insured, but which were answered, and 
the paper executed throughout by another in her name, the policy pro- 
eured on such application was a fraud and void. 


J. Ricn. Grier, Esq., and James M. West Esq., for Plaintiff. 
W. S. Campsett, Esa., for Defendant. 


This was an action brought to recover $5,000 on a_ policy of 
insurance on the life of Mary A. McCaffrey, for the benefit of her 
sister, Margaret Carrigan, the plaintiff. The declaration was in 
covenant, and set out the policy at length. The defendants filed a 
plea of “Covenants performed, absque hoc, with leave to give in 
evidence the special matter,” and several special pleas, alleging,— 


First. That the application on which the policy was issued, was a 
forgery, that Mary A. McCaffrey never signed it. 
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Second. That the insured was in the last stage of consumption 
at the time the application was mace, which represented her to be 
in robust and perfect health. 


Third. That the policy in suit was part of a conspiracy entered 
into by the plaintiff, the examining physician, and several others, to 
cheat and defraud the defendant association, and others, out of large 
sums of money. 

The case was tried before Judges McKennen and Butler, in the 
United States Circuit Court, at Philadelphia, October 15, 1885, and 
a verdict was reuidered for the defendants. 

The plaintiff offered in evidence the policy and proofs of loss, and 
proved the death of the insured, and there rested. 

The defendants proved that the signature to the application pur- 
porting to be that of Mary McCaffrey was not her genuine signature, 
whereupon the plaintiff's counsel admitted such to be the fact, but 
claimed that her name was signed thereto in her absence by one 
John J. Devlin, who had been told by the insured to sign her name 
to the application, in case she were not present when it should be 
presented for her signature. 

The defendants then offered in evidence the application, which 
was objected to by the plaintiff, on the ground that a copy of the 
application had not been incorporated in or attached to the policy, 
and in support of this objection, presented and read the following 
statute, passed by the legislature of Pennsylvania, and approved 
May 11th, 1881. 


Bre ir ENAcTED, ETc. That all life and fire insurance policies upon the 
lives or property of persons within this Commonwealth, whether issued by 
companies organized under the laws of this State, or by foreign companies 
doing business therein, which contains any reference to the application of the 
insured or the constitution, by-laws, or other rules of the company, either as 
forming part of the policy of contract between the parties thereto, or having 
any bearing on said contract, shall contain, or have attached to said policies, 
correct copies of the application, as signed by the applicant, and the by-laws 
referred to; and, unless so attached and accompanying the policy, no such 
application, constitution or by-laws shall be received in evidence, in any con- 
troversy between the parties to, or interested in, the said policy, nor shall 
such application or by-laws be considered a part of the policy or contract 
between such parties. 


The plaintiff contended, that under this law, the application could 
ot be admitted, that the penalty for a failure to attach a copy of 
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the application to the policy was the absolute exclusion of the appli- 
cation from the case, and was so intended by the legislature. 

The defendants contended that they offered it for the purpose of 
establishing or showing fraud, and not as a part of the contract of 
insurance, though the policy referred to it and made it a part of the 
contract; that the legislature never intended to shield and reward a 
fraud, but only that the terms of the policy itself should not be 
varied or modified by the introduction or admission in evidence of 
the application where no copy was attached to the policy. 

After argument of counsel, the court rendered the following 
decision :— 

JupGeE Burier said:—When this case was previously tried this 
application was produced, as it is now, for the purpose of proving 
fraud, as opened. I said then it was not necessary to consider 
(in the view I tock of the law) whether the statute is in any case 
applicable to the trial of a cause in this court. I intimated no opin- 
ion or judgment, or impression respecting it. Since that time, this 
question has been decided-—not upon this statute, but upon a simi- 
lar statute, in New York. The statute, therefore, is applicable to 
trial in this: court. 

The decision of that question, however, now, as it then was, is 
unnecessary, because the statute, in the judgment of the court, is 
inapplicable to a case such as this. To my mind it is plain! (in 
view of the history of judicial decision upon the subject of rep- 
resentations and warranties) that the purpose of this statute was 
to exclude the application where it is not attached to the policy, 
but is sought to be made a part of the contract, so as to qualify 
or affect the terms of the policy. It is inapplicable to a case 
where the purpose is to show, as here, that there was no applica- 
tion made by the insured, that the company was deceived and 
imposed upon, in the presentation of a paper purporting to be 
the application of the individual insured, when it was not. No 
such case was contemplated by the legislature or there would 
have been a provision to protect a party under such circum- 
stances, against the use of the application. How could the fraud 
alleged here, if it exists, be set up in the absence of the paper? 
Suppose the defendants had undertaken to show in the absence 
of the paper that it was a forgery, by calling witnesses who 
swear they had seen it and knew the handwriting of this girl, 
and that the signature is not hers? We could not receive it; 
the paper must be present and the jury must see it. 
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Jupce McKennan said:—The act of assembly says that an appli- 
cation made and not attached to the policy shall not be used in 
any way to qualify the terms of the contract. But the applica- 
tion is the foundation of the policy, it rests upon it, and can it 
not be shown that the company was procured to issue this policy 
by the execution of a fraudulent application? It strikes at the 
obligation of the policy itself. It is not to be regarded touching 
the construction of the paper itself, but as to the subsistence of 
the policy as an instrument binding the company. That seems to 
be a common-sense construction of the act of assembly. 

The application having been admitted in evidence, the defend- 
ants’ counsel, in view of the admission made by plaintiff, that 
Mary McCaffrey did not herself sign the application, here re- 
quested the court to charge the jury, without going further into 
the evidence, that as a matter of law the plaintiff could not 
recover if the application were signed in the manner set forth in the 
admission. 

After a lengthy argument of counsel, the following opinion of the 
court was rendered by Judge Butler, Judge McKennan con- 
curring :— 


Butter, J. 

Gentlemen of the jury:— The plaintiff put in evidence the policy 
of insurance and procfs of death, and there rested. 

The defendants, charging that the policy was fraudulentiy ob- 
tained by means of a paper, which, while it purported to be the 
application of Mary McCaffrey, the assured, was not such, but was 
made and executed in her name by another in her absence, called 
witnesses to sustain the charge. Among these witnesses was the 
plaintiff in the suit, who testified that the signature was not Mary 
McCaffrey’s. 

When the case had reached this situation, the plaintifi’s counsel 
arose and admitted that the paper purporting to be the application 
of the assured, was not signed by her nor in her presence, stating 
at the same time, that the person who signed it had been told by 
her, that if an application for an insurance was brought to the house 
in her absence he should sign it for her. 

Here the case rested. In this state of the evidence, the plaintiff, 
in our judgment, cannot recover. The policy and by-laws of the 
company require the written application of the assured, embracing 
answers to various interrogatories made and executed by her in per- 
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son. The paper before us, purporting to be her app‘ication was 
presented to the company, and the policy thus obtained. This 
(whether designed or not) was a fraud. Upon its face, the policy 
shows that it was issued in the belief that the paper was the appli- 
cation of Mary McCatfrey, executed by her in person, containing her 
answers, over her signature, to the various questions therein pro- 
pounded; and that such an application is the foundation of the con- 
tract between the parties. 

The company was left in ignorance of the true character of the 
paper. There is no evidence whatever that either the company or 
its agent had knowledge of the fact that the paper was other than 
what it purported to be. Had it been informed of the circum- 
stances—that Mary McCaffrey had not answered the questions, 
but that the paper was executed throughout by another in her 
name, it may safely be concluded that the policy would not have 
been issued. The concealment of these circumstances must there- 
fore be regarded as a fraud, rendering the policy void. 

It was urged on behalf of the plaintiff that the admission of the 
paper, here called an application, is prohibited by the Pennsylvania 
statute cited, and that it cannot, therefore, be considered in this con- 
nection. If this were true, it is probable the plaintiff's admission 
above referred to would of itself sufficiently establish the fact of im- 
position, on which the defendant relies. It is not true, however. 
The legislature did not contemplate such a case as this, and the 
statute is clearly inapplicable. The paper here, as we have already 
indicated, is not an application within the meaning of the statute any 
wore than itis within that of the policy. It is not the application 
of the assured except in appearance. It is but a deceptive 
pretense. 

While, therefore, we have admitted the paper in evidence, it is 
not for the purpose of opening its contents to contestation, but 
simply as a means of proving that no application, within the mean- 
ing of the policy, was made; and that the defendant was fraudu- 
lently induced to enter into a contract of insurance without any 
reciprocal obligation on the part of the assured, as is plainly con- 
templated in the policy itself. 





Rapp vs. Phoenix Ins. Co. 


SUPREME COURT OF ILLINOIS. 


Appealed from the Appellate Court for 3d District, Originally Ap- 
pealed from Morgan Counly C. C. 


ESTATE OF MICHAEL RAPP 
vs, 
PHCENIX INS. CO.* 


An agent’s:penal bond with surety conditioned that the agent shall promptly 
pay over moneys received, and truly perform the duties of his ageney, 
discloses a sufficient consideration to support the undertaking of the 
obligees while the agency continues and become immediately binding 
upon its execution and delivery. Such a bond differs from that of a guar- 
anty of future advances which requires as its consideration an advance or 
credit given and which has no binding force until such credit has been 
given. 


Such a penal bond is not terminated by the death of the surety as to funds 
afterwards coming into the hands of the agent, but may be enforced 
against his personal representatives. 

But the principal impliedly stipulates that he will not retain the agent after 


a known breach of the guaranty, and such retention will release the 
surety. 


The retention of such agent, who was obligated to make monthly settlements 
after notice of his default, releases the estate of the surety as to any sub- 
sequent default. 


Statement of the Case. 


This is an action against the estate of M. Rapp. The insurance 
company appointed J. B. Booker & Co. its agents, and by the con- 
tract of appointment, said agents were to make with the company 
a full settlement of each month’s business at the end of each and 
every month while they should remain the company’s agents; that 
said agents were not appointed for any specified time ; that M. 
Rapp signed the bond in evidence, that said agents shall well and 
truly perform all and singularly the duties, and to account for and 
pay over the same to the said company when demanded, and comply 
with all instructions furnished him from the office of said company 


* Decision rendered, March 30, 1885. 
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etc. Bond in the sum of $1,000. Rapp died 10th of March, 1882; 
that the agents of the company had actual notice of the death of 
Rapp at the time of his death, the same having been published in 
the newspapers. The agents faithfully made their monthly settle- 
ments with appellee or company for ten months after the death of 
M. Rapp, and paid the company all that was due it up to January 
1, 1883; and that said agents failed to make a settlement with the 
compar y for the month of January, 1883, and also failed to make a 
settlement for the month of February, 1883; that the company did 
not notify the executors of M. Rapp, of the failure of said agents to 
make the January, 1883, settlement, until after the failure to make 
the February settlement; that the claim filed shows correctly the 
sums received by said agents in the months of January and Febru- 
ary, 1883, which they failed to pay over. The entire deficit of the 
agents was $260. The court charged the estate of Rapp with the 
default for January, which, as already appears, amounted to $188.90, 
but refused to allow the one for February, and the company assigned 
as a cross-error the ruling of the court in rejecting the latter claim. 


, Mu key, J. 

It is contended by appellant that the bond in question is, in legal 
effect, the same as a guaranty of future advances to the extent of 
$1,000; that it did not become binding or operative upon the makers 
until money or other property belonging to the company came into 
the hands of J. B. Booker & Co., as its agents; that money or prop- 
erty thus coming into their hands is to be regarded in the nature 
of future advances, and to be governed by the same rules of law 
that are applicable to such advances; that the contract being 
indefinite as to its duration, either party had the right to termi- 
nate it on notice; that it existed, so to speak, by the continued 
desire or joint will of the parties, and as this, in the nature of 
things, could not extend beyond their lives, and as Rapp could not, 
after his decease, terminate the contract by notice, the law itself 
terminated it, and hence Rapp’s estate is not bound for anything 
thai: occurred after his death. Such is the position of appellant, 
as we understand it. 

The bond in question is something more than an ordinary con- 
tract of guaranty. It is a joint and several contract between 
Joseph H. Booker, Albert H. Brace, and M. Rapp, on the one side, 
and appeliee on the other. The contract discloses upon its face 
that Booker 2nd Brace, under the style of J. B. Booker & Co., had 





1886.) Rapp vs. Pheenix Ins. Co. 37 


been appointed agents of appellee in conducting the insurance busi- 
ness, and that by virtue of their appointment, and the service upon 
which they had or were then about to enter, certain moneys, chat- 
tels, and effects would come into their hands, which of itself disclosed 
a sufficient consideration to support the undertaking of the obligors 
so long as the agency continued. The contract therefore became 
binding immediately upon the execution of the instrument, and had 
a default on the part of the agents occurred in the lifetime of Rapp, 
there is no question but that a joint action might have been main- 
tained on the bond against all three of the obligors. The instru- 
ment then was a written contract whereby the obligors, jointly and 
severally, bound themselves, their executors and administrators, to 
the extent of $1,000, for the faithful discharge of the duties of two of 
them in « certain specified business of a confidential character. 
Two of the obligors stipulate for their own honesty and business 
fidelity; the other jo:ns in the stipulation, and also individually 
guarantees the same thing. It is to be observed, that, unlike an 
ordinary continuing guaranty, as it is claimed this is, nothing is to 
be done by any of the parties to the instrument to give effect to 
make it binding upon them, as is always the case where the payment 
of future advances merely, is guaranteed. The difference between 
the two cases is well illustrated by the language of the court in 
Jordan et al. vs. Dobbins, 122 Mass., 168, cited and relied on in 
appellant’s brief. In that case the goods sued for were sold after 
the guarantor’s death, and the court, in holding there could be no 
recovery, among other things said: An agreement to guarantee the 
pay ment by another of goods to be sold in the future, not founded 
upon any present consideration passing to the guarantor, is a con- 
tract of a peculiar character. Until acted upon it imposes no obli- 
gation, and creates no liability in the guarantor. After it is acted 
upon, the sale of the goods upon the credit of the guaranty is the 
only consideration for the conditional promise of the guarantor to 
pay for them. It is in the nature of an authority to sell goods upon 
the credit of the guarantor, rather than a contract which cannot be 
rescinded. Thus such a guaranty is revoked by the guarantor at 
any time before it is acted upon. Such being the nature of the 
guaranty, we are of opinion that the death of the guarantor operates 
as a revocation of it, and that the person holding it cannot recover 
against his executor for goods sold after the death.” 

Without expressing any opinion for the present in respect to the 
conclusion reached in thai case, we fully concur in che general ex- 
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pression of the court with regard to the peculiar character of a con- 
tinuing guaranty where it is supported by no consideration other 
than advances to he made at a future day, and where the party to 
whom the guaranty is given assumes no obligation to make such ad- 
vances, as is generally the case with such guaranties. But the 
transaction now under consideration can hardly be said to be a guar- 
anty of this character. Taking a common-sense, business view of 
the matter, the giving of the bond and its acceptance by the com- 
pany were the final acts by which Booker & Brace were clothed with 
authority to open an insurance office at Jacksonville, in the name 
and on behalf of the company. And there can be no doubt but that 
the intrusting them with its business, and permitting them to con- 
duct it with the public in the company’s name, was a sufficient con- 
sideration, independent of the fact the instrument was under seal, 
to support the agreement in question. In these respects the Dob- 
bin’s case is wholly unlike the one in hand. In this case no addi- 
tional act was to be done by appellee or any one else, to give the 
bond effect. Business was commenced and continued under it for 
a long time, satisfactorily to all parties. Even according to the rule 
applicable to continuing guaranties, strictly so-called, the bond un- 
der consideration was in full force and effect long before Rapp’s 
death. We have looked with considerable care to see if the general 
principles applicable to a continuing guaranty of the kind mentioned 
have ever been extended to an ordinary agents’ bond, as is sought 
to be done here, and we have wholly failed to find any authority for 
it, and certainly none has been cited. 

Considerable space in appellant’s brief is occupied in an effort to 
show that Rapp’s liability upon the bond could have been terminated 
at any time before his death by his giving the company notice to 
that effect. Whether his liability could have been thus terminated in 
his lifetime, or whether his executors might in this manner have 
terminated it after his decease, are questions which do not directly 
arise on this record, as it is not pretended any such notice was given, 
either before or after his death. But as these questions probably 
have more or less bearing upon the main question in the case, pres- 
ently to be stated, they may be incidentally noticed further on. 

The controlling question in the case is, whether, upon Rapp’s death, 
the bond in question, by mere operation of law, ceased to have any 
legal effect as to subsequent transactions between the company and 
its agents J. B. Booker & Co. It is a familiar rule of law that re- 
quires no citation of authority for its support, that the death of the 
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principal is, per se, a revocation of the avent’s authority, and hence 
all contracts or other engagenients subsequently entered into by the 
latter, on behalf of the principal, are absolutely void as to his legal 
representatives, ani this notwithstanding the death of the principal 
was unknown at the time such contracts or other engagements were 
entered into. On the other hand, the general rule unquestionably is, 
that all contracts entered into by cne, not of a personal character, 
are equally binding upon himself aud his legal representatives after 
his decease. This general rule is well stated in Chitty on Contracts, 
(10th Am. Ed.), page 101. The author says : “It is a presumption 
that the parties to a contract bind not only themselves, but their per- 
sonal representatives. Executors, therefore, are held to be liable on 
all contracts of the testator which are broken in his hfetime, and, 
with the exception of contracts in which personal skill or taste is re- 
quired on all such contracts broken after his death; and such parties 
may likewise sue on a contract, although they be not named therein.” 
In the present case, however, Rapp, as we have already seen, ex- 
pressly binds his executors‘and administrators, and hence no ques- 
tion of presumption of liability can arise, so far as Rapp’s legal 
representatives are concerned, for if it be possible to bind them by 
any terms they are certainly bound. 

Appellant contends, however, as the bond is nothing more than an 
ordinary continuing guaranty, without limitation as to time, and 
could not for that reason have extended, in any event, beyond the 
guarantor’s life, the provision expressly binding his personal repre- 
sentatives must have been intended to apply only to such default as 
might occur during his lifetime. For reasons already appearing, 
and others hereafter to be stated, we do not think this view is sound. 
In support of the proposition that the bond in question ceased to 
have any legal effect or binding force upon the death of Rapp, as to 
all subsequent transactions, four cases are cited and relied on, 
namely, Pratt vs. Trustees ete. 93 Ill, 575; Jendervine et al. vs. 
Rose et al., 36 Mich., 54; Harris vs. Fawcett, 15 Law Rep. Ey. C., 
311, and Jordan et al. vs. Dobbins, already referred to. 

The principle applied to the Pratt case, and upon which it was 
decided, is the well-recognized doctrine that a mere voluntary propo- 
sition may be withdrawn at any time before such action is taken un- 
der it as will, in law, show not only its acceptance, but also a 
sufficient consideration to sustain it as a contract. In every case of 
a mere voluntary proposition, if the party making it die before any 
action has been taken under it, his death will, in law, operate as a 
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withdrawal of the proposition—consequently it cannot be accepted 
or acted upon afterwards so as to bind his estate. The principle 
here stated and which was applied to the Pratt case we do not think 
has any application to this «ne: Jendervine et al. vs. Rose et al., 
supra, in some of its features is much like the case before us. The 
bond in that case was a guaranty of future sales ; in this it is a 
guaranty of the honesty and fidelity of particular persons in a speci- 
fied business. In that tie money sought to be recovered was the 
price of goods sold after the obligee in the bond had been expressly 
notified not to make any further sales on the faith of the defendant’s 
guaranty. In this case, neither Rapp in his lifetime, nor his execu- 
tors, after his decease, gave any such notice. 

It will thus be seen that the two cases differ materially in a num- 
ber of important particulars, so that there is no ground for the claim 
that that case controls this. ‘ 

Harris vs. Fawcett, supra, was a chancery proceeding. The [con- 
tract] in that case was one of future advances, wherein it was expressly 
provided the guaranty should continue for six months, notice in writ- 
ing, under the hand of the guarantor, “ to discontinue the same.” The 
guarantor died, leaving as his executor the debtor, for whose benefit 
the guarantee had been given. The right to terminate the contract 
by six moaths’ notice was expressly reserved in the contract itself. 
But as the death of the guarantor rendered it impossible to give the 
kind of a notice provided for, namely, a notice under the guarantor’s 
own hand,—a fact to which the court seems to have attached con- 
siderable importance,—it was held, as the contract was clearly not 
intended to continue forever, the estate of the guarantor, under the 
circumstances, was not bound for advances made after his death. 
In the present case there is no provision in the contract of the 
obligors by which they are authorized to terminate their liability on 
the bond, and the duration of their liability is therein expressly 
declared to be during the time J. B. Booker & Co. officiate as agents 
of the insurance company—-so it is clear the contract in this case is 
essentislly different from the one in that, but the reasoning in that 
case, as just observed, is clearly against the appellant in this. 

We think there is an essential difference between a guaranty of 
future advances, whether in a form of bond, or, as usually the case, 
of a mere stipulation, and a bond executed by an agent and his 
sureties for the faithful discharge of the former’s duties in some bus- 
iness or employment, as was the case here. Such a bond is, in all its 
essential features, like the bond of an executor, guardian, trustee, 
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and the like. The only diference between the two cases is, that 
most of these bonds are required to be taken by express statutory 
provision. We have no doubt of the correctness of the ruling of the 
trial court in allowing appellee’s claim to the extent it did. 

We are of opinion the court also ruled properly in refusing to 
allow appellee the amount of deficit for the month of February,—not 
on the ground, however, the bond had become functus officia, but 
because the company, in retaining in its service J. B. Booker & Co., 
after notice of the January default, which was just cause for dis- 
charging them, violated a duty which it impliedly assumed to Rapp 
and his legal representatives on accepting the bond. When the em- 
ployer of a clerk or other agent takes from another a bond of 
indemnity, or other instrument, guaranteeing the honesty and fidelity 
of such clerk or agent while in the service of the employer, the latter 
impliedly stipulates that he will not knowingly retain such clerk or 
agent in his service after a bieach of the guaranty justifying his dis- 
charge, and that in the event he does so without the surety’s consent, 
it is to be at the employer’s own risk. This is not only fair dealing 
and common honesty, but it is a rule of law also. The principal 
here announced is well established by the authorities : Philips vs. 
Foxall, 27 L. T. (N. S.), 231; 7 L. R. Q. B., 666; Anderson vs. Asten 
28 L. T. (N. S.), 35; 8 L. R. Exch., 73. 


Judgment of appellate court affirmed. 


Dickey and Crate, JJ. 

We cannot concur in this decision. We think this bond, on the 
part of the surety, is simply a continuing guaranty by him of the 
good conduct of the agents of the insurance company—that the 
relations of the par‘ies were in their nature capable of determi- 
nation at the will of either the insurance company or of the agents 
in question, or at the will of the surety. This surety certainly 
could not be hel: indefinitely, but by notice of his unwillingness to 
be bound further, could relieve himself from liability accruing 
thereafter. In this his case differs from that of surety for an officer, 
executor, or guardian. We think the death of the surety operated 
to determinate his obligation as to moneys coming to the hands of 
the agents thereafter. On this latter question the authorities are not 
in harmony. We, however, think the reason of the matter is 
decidedly in favor of the proposition that in this regard death was 
equivalent to notice: See Jendervine vs. Rose, 36 Mich., 54; Jordan 
vs. Dobbins, 122 Mass., 168. 
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COURT OF APPEALS OF NEW YORK. 


HENRY W. HUBBELL, Appellant, 
Us, 
PACIFIC MUTUAL INS. CO., Les; ondent.* 


A mere preliminary contract to insure is one for which an action lies for the 
breach, and the loss may be recovered. Under such contract the insurer 
is Within a reasonable time bound to issue a policy, and the insured to pay 
the premium upon its issue, Either party not in default may compel 
performance, or, treating the refusal as an abandonment, may terminate 
the contract. 

The custom in the case of a marine poliey was to issue the policy in ten or 
twenty days upon delivery of a note or payment of premium. But betore 
the time had expired the applicant became insolvent and made an assign- 
ment 

Held, That the assignee took the contract subject to the payment of premium 
or giving of a note. 

The applicant and assignee were notified by the insurer that it would not be 
bound unless the premitun was properly secured, but they did nothing. 
Held, That this was a virtual abandonment of the contract, which was fur- 
ther evidenced by the parties procuring a new and different insurance 

upon the same cargo insured, 

Held, That the subsequent acceptance of premium by the company under 
similar circumstances in the case of another contract where there had 
been no loss, was not a waiver of the default here, the company might ree- 
ognize the validity of one contract where it was to its interest, and deny 
that of the other at its election 


GerorGE H. Forster, for Appe'lant. 
Witiiam Auten Berier, for Respondent. 
Fixcu, J. 
It has been held that such a preliminary contract of insurance as 
was made in this case is not, in and of itself, and standing alone, 


the basis of an action, but amounts to au agreement to insure upon 


* Decision rendered, October, 1885. 
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the terms of the usual policy afterward to be issued, for a breach of 
which agreement an action lies, and the loss may be recovered: 
Ellis vs. Albany City Fire ins. Co., 50 N. Y., 402; De Grove vs. 
Metropolitan Ins. Co., 61 N. Y., 594. This doctrine implies that 
essential conditions of the contract remain to be performed, and 
that the insurance takes effect upon that assumption. These condi- 
tions are subsequent in point of time, but on each side precedent to 
the right of action. The insurer is bound to issue the policy in the 
usual and ordinary way and within the usual and reasonable time, 
and within the same time the insured is bound to pay the premium, 
or if credit is allowed to give the customary note. But the insured 
is not bound to pay if the policy is refused, and the insurer is not 
bound to deliver the policy if the premium or the stipulated note is 
withheld. Either party not in default may compel performance by 
the other, or treating the refusal as an abandonment, may himself 
join in the abandonment and so terminate the contract and destroy 
its existence: Graves vs. White, 87 N. Y., 463; New Eng. Iron 
Co. vs. Gilbert El. R. R. Co., 91 N. Y., 168. If in such case the 
breach oa onze side is such as to indicate an intent to abandon or 
repudiate the agreement, the other party may assert, and so the con- 
tract be dissolved. 

In the present case neither party performed, or offered to perform, 
the mutual conditions within the agreed or customary time, and 
both parties appear to have abandoned the contract. It was made 
on the 8th of October, 1867, through Bell & Hayward, who acted as 
brokers and agents for both parties. The custom was that in ten 
or twenty days the policy would be issued upon payment of the pre- 
mium or the delivery of a note of the insured. Such note, where 
credit was to be given, appears to have been not only the customary 
condition, but essential and material. It not only fixed the term of 
credit beyond dispute, but showed that payment had not in fact 
been made, and in the hands of the insurer could be discounted 
and used as business paper whenever the exigency of losses or ex- 
penses should require. Of course, the custom permitted this credit 
ouly in the case of responsible parties, and when the note tendered 
was assumed or understood to be good. But within the customary 
twenty days two things happened. The plaintiff became insolvent, 
so that his premium note, if offered, would have been worthless ; 
and he made a general assignment of all his property for the ben- 
efit of creditors. From that date the insurable interest in the cargo 
of the ship Stuart Wort'ey passed out of the plaintiff and to his as- 
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signees, and they became the owners of his contract of insurance, 
and of all his rights under it. But they took it cum onere ; they 
took it as he held it, subject, to the payment of the premium or the 
delivery of the premium note. 

The insolvency of plaintiff did not, per se, terminate the contract, 
but it gave to the insurer an equitable right to demand and receive, 
instead of the worthless note of plaintiff, the note of the new owners 
of the contract or of some responsible parties, or payment of the 
premium in cash. Such a notice was given by Bell & Hayward in 
behalf of the. insurers to both plaintiff and his assignees. They 
were explicitly told that the insurers would not be bound unless 
the premium was properly secured. The plaintiff and his assignees 
took no steps in that direction. They paid no premium ; they 
tendered no premium note ; they demanded no policy. There was 
thus not only a breach of the agreement now sued upon, but affirm- 
ative action indicating an intent to abandon the contract and justify- 
ing that conviction on the part of the insurers, for the assignor and 
assignees took part in procuring a new and different insurance upon 
the cargo of the vessel. That cargo was hemp, purchased in Manila, 
through letters of credit issued by English bankers who were pro- 
tected by a lien upon the cargo through bills of lading and who pro- 
cured for their own safety a new insurance. That for the benefit of 
Brown Brothers & Co. was procured in New York, valuing the 
pound sterling as drawn for at $8.50, instead of $10.50, as in the 
original insurance ; and the remaining two dollars of such valuation, 
representing expected profits on the cargo, was covered by an insur- 
ance taken in the name either of assignor or assignees. The portion 
of the cargo paid for out of the letter of credit issued by the Eng- 
lish and American Bank was in like manner insured for tke benefit 
of that institution, but in foreign companies. 

It turned out that the Stuart Worley had been wrecked in the 
China seas, and her cargo totally lost in the previous September, 
and before even the date of the contract with defendant. The pro- 
test of the captain, detailing the circumstances of the wreck appears 
to have arrive.l in December, and soon thereafter proofs of loss were 
made, and the insurance was collected. That paid for the full cargo, 
including estimated profits. The default of plaintiff in not paying 
or securing the premium, accompanied by his failure and that of 
his assignees to demand a policy or take note of its absence, and 
their action in procuring a new insurance, and this in the face of a 
notice that they must give a good note or the contract would be 
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deemed not binding, fully justified the insurers in inferring an intent 
to abandon the contract which their concurrence made effective. 
And such mutual assent is rendered certain and conclusive by the 
further fact that with the exception of a single incident hereafter to 
be noticed, nothing transpired between these parties for over seven 
years, and whatever else may be the effect of that long silence and 
inaction, it assuredly bears conclusively upon the mutual intent to 
abandon, and the knowledge and assent of each party of and to such 
abandonment. So far and upon this state of facts the inference was 
inevitable and dependent upon no controversy in the proofs. 

But the appellant claims that there would have been such contro- 
versy, and the question of abandonment would have gone to the jury, 
if evidence offered by him had not been illegally excluded. He 
sought tv prove that an item in an account rendered in 1872, under 
date of April, 1868, was for an insurance premium in a case where 
no policy had been issued, and where the agreement was similar to 
that relating to the cargo of the Stuart Wortley which evidence was 
excluded. The ruling was unimportant, since at a later period of 
the case all the facts relating to this item were admitted, and it was 
shown in substance that it must have referred to the insurance upon 
the Stuart Wortley, or the Ashburion, which arrived safely, no policy 
having been issued in either case, and the item charging an unpaid 
premium as an existing debt. Upon those facts it is argued that the 
question of abandonment should have gone to the jury and the 
court erred in dismissing the complaint. The item referred to was 
not shown to have related to the premium on the Stuart Wortley, and 
cannot, therefore, be urged as a recognition of that insurance as a 
subsisting contract, and a waiver of the non-payment of the pre- 
mium or non-delivery of a sufficient note. But yet, it is said, it 
must then have been a charge for the premium on the A-hburton. 
We may grant so much, but because in that case there was a breach 
of the contract, it does not necessarily follow that there was a mu- 
tual abandonment or that the unknown facts of that case would 
have warranted the inference as they did in this; and because a 
default may have been waived in one case there is no inference that 
it was also waived in another and different one. The insurer was 
not bound to treat both alike so far as his own action was concerned. 
However unjust or unreasonable it might be not to do so, no law 
compelled the insurer, if he waived a default in one case, to waive it 
also in another. The company might recognize the contract as to 
the Ashburton, which arrived safely, and on whose cargo there was no 
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loss, and collect the premium, if plaintiff did not object, and its inter- 
est lay in that direction; but it would not at all follow from that or 
justify an inference that the insurer waived a default in the case of 
the Stuart Wortley and re-instated that abandoned contract for the 
purpose of becoming liable for the large loss known to have hap- 
pened. So that the facts relied on did not change the situation or 
raise a question for the jury. 


The judgment should be affirmed with costs. 


All concur. 
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SUPREME COURT OF MASSACHUSETTS. 


JACKSON CO. 


vs. 


BOYLSTON MUT. INS. a 


The insurance was on cotton in transit. The receipts of the railroad carrier 
stipulated that in case of loss or damage during transportation, the com- 
pany incurring the liability should have the benefit of any insurance. 
The insurer had no knowledge of the receipts 

Held, That where carrier and insurer are alike liable for the loss, the general 
rule is that the latter, upon paying the loss, is subrogated to the claims of 
the owner against the carrier. But the owner is not obligated to so con- 
tract as that he may have a remedy against the carrier. The insurer is 
entitled to preference only where there is no agreement to the contrary. 

Held, That the agreement with the carrier did not violate a policy clause for- 
bidding the interest insured to be sold, assigned, transferred, or pledged. 

Held, That in the absence of fraud, the insurer making no inquiry regarding 
the bills of lading, insured subject to their stipulations. 


EBuras Merwin and Rosert H. Garprixer, Jr., for Plaintiff. 
Privce and Prasopy, fur Defendant. 
Devens, J. 

This action is on a pelicy of insurance by which the defendant in- 
sured the plaintiff on cotton in transit between ports and places in 
the United States, and the plaintiff's mills in New Hampshire. The 
cotton was bought by one Ivy, as broker for the plaintiff, and 
shipped by him by the Atlanta & West Point Railroad Company, 
and connecting lines. It was in two lots, and Ivy, attaching the two 
railroad receipts to a draft, drew on the plaintiff for the amount of 
the purchases. The draft, with the railroad receipts attached, was 
received by the plaintiff's treasurer on October 17, 1883, and paid on 





48 Report of Decisions. [Jan, 


presentation, after which he gave notice to the defendant of the 
shipments, and presented the policy that they might be indorsed 
thereon, which was done. The railroad receipts given on behalf of 
the Atlanta & West Point Railroad Company and connecting lines, 
contained a stipulation that in case of loss or damage to the cotton 
sustained during transportation, whereby legal liability was in- 
curred, only that company should be responsible in whose actual 
custody the cotton was at the time of the occurence; and, further, 
that “the company inéurring such liability shall have the benefit of 
any insurance which may have been effected upon or on account of 
said cotton.” There was an additional agreement in the stipulation 
as to the mode of computing the value of the property, not now im- 
portant. 

Ivy did not read the railroad receipts, and it does not appear 
whether he did or did not know their contents, so far as t':e clause 
relating to insurance is concerned. The railroad receipts were not 
sent to the defendant, nor their contents communicated, nor did it 
ask to see them. It did not appear that the defendant knew 
whether they were received. The plaintiff's treasurer did not read 
them, ner did he or the plaintiff know that receipts containing such 
a clause would be, or were likely to be taken, and no fraud or con- 
cealment from defendant was intended. 

While in transit and in the actual custody of the South Carolina 
Railroad, a common carrier, and one of the connecting lines of the 
Atlanta & West Point Railroad, and in the State of South Carolina, 
thirty-six bales of the lot of cotton before described were destroyed 
by a fire, the origin and cause of which are unknown. For the 
value of these this action is brought. 

It is the contention of the defendant that whether the contract 
between the plaintiff and the carrier is governed by the law of Mas- 
sachusetts, Georgia, or South Carolina, it was, so far as it stipulated 
in favor of the carrier, for the benefit of any msurance that might 
have been effected, valid and binding upon the plaintiff. While this 
question has been thoroughly discussed on both sides, and with care- 
ful examination of the statutes and decisions in each State, it will 
not be necessary to decide it. In the view we take of the case, we 
shall assume, in favor of the defendant’s contention, that the stipula- 
tion was valid and binding between the plaintiff and the carrier. Ii 
it be thus held, the defendant contends that this was a contract in 
violation of the rights of the defendant, and rendered the policy 
void for the reason that when the insurer of goods in the custody of 
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a carrier pays the loss on the goods insured to the owner, he is or- 
dinarily entitled to be put in the place of the owner and clothed with 
all his rights: Hart vs. Western R. Corp., 13 Metc., 99. 

The defendant further contends that, this being the well-recognized 
law at the time of the contract of insurance, both plaintiff and defend- 
ant must have contemplated this right of subrogation in case of loss, 
and, if the plaintiff has destroyed it by a contract which would de- 
prive the defendant of this right, the policy is avoided. 

Subrogation is the substitution of one person in place of another, 
whether as a creditor, or the possessor of any other rightful claim, 
so that he who is substituted succeeds to the rights of the other in 
relation to the debt or claim, and its rights, remedies, or securities. 
It does not necessarily depend upon contract, but grows out of the 
relation which two parties sustain to each other, and the party sub- 
rogated acquires no greater rights than those of the party for whom 
he is substituted. It is, asa general principle, true, that if goods 
are injured by transportation under such circumstances that the car- 
rier and the insurer are alike liable therefor, and if the insurer pays 
for such injury, he will be subrogated to such claim as the owner 
may have against the carrier ; and this, apparently, because the lia- 
bility of the carrier is treated as primary, while that of the insurer is 
secondary only. The contract of insurance being one of indemnity, 
the insurer, when he has indemnified the insured, is equitably enti- 
tled to succeed to the right which he had against the carrier. But 
as the insurance company obtains its remedy against the carrier, 
not by virtue of any contract of its own with him, but through the 
contract of the owner of the goods, such owner may make the con- 
tract of carriage so as to suit his own interest, provided there be no 
fraudulent concealment from the insurer, and the right which the 
insurer obtains is subject to the agreement made with the carrier. 
Carriers have an insurable interest in the goods they transport, and 
may therefore effect insurance upon them for their own benefit. 
There is no reason why they may not insure them jointly with the 
owner, and if so, why they may not contract for the benefit of insur- 
ance effected by the owner, in the absence of fraud or any contract 
to the contrary with the insurer: Chase vs. Washington Ins. Co., 12 
Barb., 595 ; Van Natta vs. Mutual Sec. Ins. Co.; 2 Sandf., 490. The 
owner is under no obligation to contract so that he shall have arem- 
edy against the carrier under every circumstance in which the carrier 
has been held liable by the common law. If ke may accept a receipt 
excusing the carrier from liability for fire, and still hold the insurer, 
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he may also make a contract that the insurance shall. be for the 
benefit of the carrier. The defendant contends that by reason of 
the existence of this right of subrogation, the plaintiff has obtained its 
insurance at a iowerrate than it otherwise would have done; but it is 
also true that by an agreement that the carrier shall have the benefit 
of the insurance, he has probably obtained the carriage of his goods 
at a lower rate of transportation. The insurer as against the car- 
rier is entitled to preference only when there is no agreement to 
the contrary, and the insured thus has a claim against the carrier. 
If the carrier may insure on his account, he may contract with 
the person whose goods he carrjes that such persons shall insure 
for his benefit. While the question has not been the subject of 
discussion is this Commonwealth, these remarks are well sustained 
by respectable authority elsewhere. 

In Mercantile Ins. Co. vs. Calebs, 20 N. Y., 173, it was held that 
the carrier of goods might, by contract with the owner, secure to 
himself, in case of loss or damage to the goods, for which the carrier 
would be liable, the benefit of any insurance to be effected by the 
owner ; and that such a clause in a contract of carriage, although 
made without the assent or knowledge of the insurer, was not a fraud 
on his rights. This case did not present the element of negligence 
on the part of the carrier. 

In Pheenix Ins. Co. vs. Erie & W. Transp. Co., 10 Biss., 18, it 
appeared that the loss was occasioned by the negligence of the serv- 
ants of the carrier, and it was held that even if the carrier could 
not, as between himself and the shipper, have contracted that he 
should not be liable for his own negligence or that of his servants, 
he was entitled to contract with the shipper for the benefit of his 
insurance. Having so done, the insurance company, which had paid 
the shipper, obtained no right of action by subrogation against the 
carrier. The contract between the insured and the carrier being 
valid, the latter was protected from any action by the insurer. To 
the same effect, see Rintoul vs. New York Cent. & H. R. R., 17 Fed. 
Rep., 905. 

The case on which the defendant mainly relies (Carstairs vs. Me- 
chanics & Traders’ Ins. Co., 18. Fed. Rep., 473), is readily distinguish- 
able by the important fact that it was there expressly stipulated that 
in case of loss the insurance company should be subrogated to all 
claims against the transporter. When, therefore, the insured took 
from the carrier a bill of lading, containing a clause similar to that 
which is found in the case at the bar, he made it impossible to do 
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that which in terms he had agreed in the policy issued to him that 
he would do, and was not therefore, entitled to recover upon it. 
While the contract in terms made with the insurer by the insured 
could not be modified by him, this presents no reason why he may 
not modify a right of subrogation which depended only on his own 
relations to the carrier by changing those relations. 

There is no grounds in the case at bar upon which any fraud or 
concealment can be asserted. The receipts which would be given for 
carriage the plaintiff well knew would be various, as the cotton 
would pass through States controlled by different laws. The right 
of the owner so to contract that the carrier should have the berefit 
of his insurance, the defendant must have known had been asserted, 
as it became a subject of judicial decision as early as 1859: Mer- 
santile Ins. Co. vs. Calebs, ubi supra. It made no inquiries and the 
plaintiffs officers did not know of the existence of the clause. 

Nor can the position of the “efendant, that this agreement was 
in violation of the clause in the policy by which it is agreed that 
“this insurance shall be void in case the policy or the interest insured 
thereby shall be sold, assigned, transferred, or pledged without the 
consent in writing of the insurers,” be maintained. The policy and 
the interest in it is still retained by the owner ; it is neither trans- 
ferred nor pledged. There is a collateral agreement only that the 
carrier having incurred a liability shall have the benefit of the in- 
surance that may have been effected. 

The validity of the contract between the plaintiff and the carrier 
being conceded, we are brought to the conclusion expressed in the 
ruling of the judge who presided at the trial, “that in a case where 
there was no intention to deprive the insurance company of its 
rights, and no intentional fraud and concealment, and where the 
plaintiff itself was actually ignorant of the stipulation relied on at the 
time it made the insurance, or obtained the indorsement on the 
policy, and was ignorant when it ordered the cotton that any such 
stipulation would be made, and there was no actual misrepresenta- 
tion, an insurance company insuring property in transitu, making no 
provision in regard to the nature of the contract of carriage, and not 
requesting to see the bill of lading or receipt, and making no inquiries 
about them, must be held to have insured it under and subject to 
the actual contract of carriage, so far as it was a lawful contract. 
The defendant has no just grounds of complaint against the ruling, 
which was in these terms. Judgment on the verdict. 
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UNITED STATES CLRCUIT COURT OF CONNECTICUT. 


PEORIA SUGAR REFINING CO. 


Us. 


PEOPLE'S FIRE INS. CO.* ) 


The insurer was furnished a memorandum by the agent of the insured, con- 
taining among other things the statement, ‘‘ building detached on all 
sides,” but not stating any distances from other buildings. The policy 
thereupon issued upon the factory and machinery, provided that the insur- 
ance might be continued for such further term as might be agreed on, the 
premium therefor being paid, and a renewal receipt being given; and it 
should be considered as continued under the original representation in so 
far as not varied by a new representation in writing, which should, in all 
cases, be made when the risk had been changed, either within itself or by 
surrounding or adjacent buildings; otherwise the policy and renewal should 
be void. Also that if, after the insurance had been effected either by the 
original policy or renewal, it should be void, if the risk be increased with- 
out notice and indorsement. A warehouse forty feet distant was subse- 
quently built by insured. Afterwards insured applied to ‘‘renew by new 
policy,” whereupon a new policy was issued renewing the pre-existing 
insurance and containing the same provisions. The property was destroyed 
through a fire originating in the warehouse. 

Held, That a failure to notify the insurer of the erection of the warehouse 
avoided the policy. 

Held, That the warehouse was not an ‘ addition” within the policy. 


Atvine P. Hype and Franxuin D. Locke, for Plaintiff. 
Cuartes E. Perxins, fir Defendant. 
SHIPMAN, J. 

This is an action at law which was tried by the court, the parties 
having, by written stipulation duly signed, waived a trial by jury. 
The facts which are found to have been proved, and to be true, are 
as follows: In February, 1880, the plaintiff employed Frederick D. 
Hamlin, as its insurance broker, to procure insurance upon its prop- 


* Decision rendered, September 10, 1885. 
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erty to a large amount. He was not able to obtain the entire amount 
that was desired, and employed William W. Buckley & Co., as his 
sub-agents or brokers, to obtain for the plaintiff a portion of said in- 
surance. Said Buckley, as the plaintiff's agent, and not in behalf of 
the defendant, applied on March 3, 1880, to the defendant, an insur- 
ance company in Middletown, Connecticut, for insurance on the 
plaintiff's brick, grape-sugar manufactory, and on the machinery 
contained therein. He also furnished to the defendant a memoran- 
dum, containing a simple diagram of tine lower story of the plaintiff's 
factory, and written statements in regard to the characteristics and 
valuations of the property to be insured. 

The only statement which is important in the present case is the 
following: “ Building detached on all sides.” The memorandum 
did not indicate how near any other buildings were to the insured 
property. It was entirely detached from, and not within 40 feet of, 
any other building. The defendaut issued to plaintiff a policy of in- 
surance for $1,000 upon its factory ; for $1,000 upon its machinery 
contained therein,—for the term of one year from March 4, 1880. 
Said policy contained the following provisions :— 


Insurance once made may be continued for such further terms as may be 
agreed on, the premium therefor being paid, and a renewal receipt being 
given for the same; and it shall be considered as continued under the original 
representation in so far as it may not be varied by a new representation, in 
writing, which, in all cases, it shall be incumbent on the party insured to 
make when the risk has been changed, either within itself or by the sur- 
rounding or adjacent buildings ; otherwise said policy and renewal shall be 
void and of no efiect. 


In May. 1880, the plaintiff built a warehouse, 144 feet long, and 
40 5-12 feet distant from the main factory. The first story was of 
brick and the second story was of wood. All but the brick part was 
covered by an iron sheeting. The second story of the main building 
and the second story of the warehouse were connected by an iron 
skeleton bridge, which was used by the workmen as a passage-way. 
The bridge was originally of wood, but was changed to iron at the 
suggestion of some insurance men. There was also an underground 


passage, about four feet square, lined with wood, between the two 


buildings. This was not used as a passage-way for men nor to run 
o Oo 
feed, but as a place for pipes, and through it ran the large water- 
£ < oD 
pipe which supplied the main building. The wooden lining was not 
scorched at the time of the fire, so that when the factory was rebuilt 
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the same underground connection between the two buildings was 
again used. In the basement of the warehouse were two iron revolvy- 
ing cylindrical drums or dryers for drying feed. They were heated 
by iron steam-pipes to about 160 degrees Fahrenheit, and made six 
revolutions per minute. 

The main factory and its contents were entirely destroyed by fire 
on October 27, 1881. The fire originated in the warehouse in a 
room near the dryers, but how or from what cause it originated is 
unknown. A strong wind which was blowing at the time carried the 
fire to the main factory. On February 24, 1881, said Buckley applied 
in writing, for the plaintiff, to the defendant to “renew by new 
policy ” said policy, which was to expire March 4, 1881, “ divisions 
same as last year ; rate increased to 1} per cent.” By “ divisions ” 
the respective amounts on building and machinery were meant. 

In pursuance of this application for renewal, and without any ex- 
amination, or other representations or survey, the defendant issued 
a new policy, whereby said pre-existing insurance for $2,000 was re- 
newed for one year, ending March 4, 1882. The risk had been in- 
creased by the erection of the new building. The action is brought 
upon the new policy. It contained the same provisions which have 
been quoted, and, except in rate, was a substantial repetition of the 
old policy. The defense is that after the date of the first policy, and 
before the renewal, the risk had been materially changed by the erec- 
tion of the warehouse, of which no notice was given to the defendant ;- 
and that when the renewal was obtained, no information was given of 
the increased risk. 


The position of the case is this: The memorandum made no rep- 


resentations as to the distance between the main factory and any 
other building. It simply said, “ Building detached on all sides;” and 
no evidence was offered by the defendant to show that the connection 
by the underground wood-lined conduit increased the risk or made 
any material change of the representation ; so that no attention need 
be given to any supposed increase of risk from the conduit. There 
was, as testified, an increase of risk by the erection of the new build- 
ing within 41 feet from the main factory. 

The question, then, arises, does the quoted provision in the policy 
require that, when a renewal is obtained upon a risk which had been 
increased during the preceding term, without the knowledge of the 
insurer, in a particular concerning which no representations were 
made in the original application, information of such increase of risk 
shall be given upon the request for a renewal? The language of the 
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provision is: “ Which [new representation], in all cases, it shall be 
incumbent on the party insured to make when the risk has been 
changed,” etc. If this was the only provision in the policy in regard 
to notice of change of risk, there would be good ground for the opin- 
ion that a new representation was incumbent upon the insured only 
when an original representation had been made in regard to the 
particulars which had been changed, and that when silence had origin- 
ally existed, the insured was not called upon to make new represen- 
tations. But the policy also says :— 


If, after insurance is effected, either by the original policy or by the re- 
newal thereof, * * * if the risk be increased by any means whatever 
within the knowledge of the assured, * * * without immediate notice 
to the company, and indorsement made on the policy, this insurance sball be 
void and of no effect. 


The contract thus provided that when the risk was materially in- 
creased after insurance was effected, by any means known to the in- 
sured, notice must be giveh or the policy would become void. It can 
hardly be the fair construction of the policy that.it could be avoided, 
during the continuance of the first term, by an increase of risk un- 
known to the insurer, and that when the insurance was renewed, 
without notice or knowledge of the increase, the renewal should be 
valid. The intent of the policy was to make it incumbent upon the 
insured, after the original insurance was effected, to inform the in- 
surer of any material changes in the character of the risk by known 
means. He was compelled by the stringent provisions of his con- 
tract to affirmatively tell the insurer of a material increase in the 
risk which occurred after the insurance was effected, and, if no such 
information had been given, to tell the insurer of such increase when 
a renewal was asked for. The duty to give such information seems 
not to depend upon the fact that representations had been made prior 
to the original insurance which had become incorrect. 

But the plaintiff says that the provisions of the policy in regard to 
continuing or renewed insurance are applicable only;when the re- 
newal is evidenced or shown by arenewal receipt. This construction, 
though plausible, does not seem to me to be fair. The policy says 
that insurance once made may be continued for an agreed time, a 
renewal receipt being given therefor ; that is, the insurance may be 
continued after the expiration of the original term, and may be evi- 
denced by a renewal receipt, and a new policy is not necessary. The 
policy then says: “it,” i.e., the insurance continued for an agreed 
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term, “ shall be considered as continued under the original represen- 
tation,” ete. ‘“It” refers to the renewed insurance, but is not limited 
to renewed insurance evidenced by a renewal receipt. Such a lim- 
itation would be unjust to the insurer, and is inconsistent with good 
faith on the part of the insured when he asks to have the insurance 
renewed by a new policy. 

It must be observed that in this part of the case there are three 
facts of importance: (1) The careful provisions of the policy which 
made it incumbent upon the insured to give notice of any material 
change in the risk by known means; (2) the defendant was expressly 
requested to renew the insurance and to renew by a new policy; (3) 
the new policy was a substantial repetition of the terms of the origi- 
nal policy except in the rate, the change therein having been directed 
by the applicant. What woull be the state of the law in a case in 
which either of these conditions did not exist, it is not necessary to 
consider. By the policy permission was given “to make additions, 
alterations, and repairs.” A building 40 feet distant from the in- 
sured building, though connected with it by a bridge and an under- 
ground passage, cannot, with propriety, be called an “addition.” It 
is a new and separate building, while it is attached to the main fac- 
tory in the way that has been stated. 
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SUPREME COURT OF WISCONSIN. 
Appeal from County Court, Milwaukee County. 


GEORGE H. NOYES 


Us, 


NORTHWESTERN NAT. INS. ous 


The policy, among other things, covered wearing apparel, and the insured 
property was described as ‘‘ contained in a frame dwelling ete.” 

Held, That a sealskin dolman destroyed while temporarily absent in a fur 
store for repairs was still covered by the policy. The words ‘contained 
in” are only a warranty as to the usual place of deposit when the articles 
are not elsewhere as an incident to their use. 

Held, That the case was not affected by the risk being greater at the fur 
store. 


The defendant issued to the plaintiff its policy of insurance, by 
which it insured him against loss by fire to the amount of $2,000, as 
follows: “On household furniture, useful and ornamental, beds, 
bedding, linen, family wearing apparel, printed books and music, 
silver plate and plated ware, pictures, paintings, engravings, and 
mirrors and their frames, at not exceeding actual cost, pianoforte, 
and sewing-machine, if any, fuel and family provisions, all contained 
in the two-storied, frame dwelling-house, occupied by the assured and 
known as 302 Farwell Avenue, Milwaukee, Wisconsin.” During the 
term of the policy the plaintiff sent a sealskin dolman, which was part 
of the wearing apparel thus insured, to the store of T. A. Chapman & 
Co., in the city of Milwaukee, for repairs. The dolman was origi- 
nally purchased of that firm, and that was a proper place to send it 





* Opinion filed, November 3, 1885, 
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for such purpose. When not in use, the usual place of deposit of 
the dolman was in the dwelling-house, 302 Farwell Avenue, desig- 
nated in the policy. On the same day the dolman was so sent for 
repairs, and before it could have been repaired in the usual course 
of business, the store of Chapman & Co., and its contents, including 
the dolman, were destroyed by fire. 

This is an action on the policy to recover for such loss. On the 
above facts the county court found as conclusions of law as follows: 
“First. That the words ‘contained in,’ as used in said policy, are to 
be construed with reference to the property to which they are to be 
applied,—in this case a part of the family ‘wearing apparel,’—and 
mean that the dwelling-house of the plaintiff was the usual place 
of deposit of such wearing apparel, when not absent therefrom 
for temporary purposes incidental to its customary use and enjoy- 
ment. Second. That the taking and leaving of said dolman at the 
store of T. A. Chapman & Co., as above found, was incidental to the 
ordinary and customary use and enjoyment of such property, and 


the same was not absent from its usual place of deposit in the 
plaintiff's dwelling-house an unreasonable length of time. Third. 


That the plaintiff is entitled to recover against the defendant the 
value of said garment so destroyed by fire, to wit: the sum of two 
hundred and fifty dollars, with interest on the same from the twenty- 
fourth day of October, A. D. 1884, and the costs of this action.” 
The defendant appeals from the judgment for the plaintiff, entered 
pursuant to such conclusions of law. 


Markuam & Noyers, for Respondent, George H. Noyes. 

Jenkins, Winkiter & Saitou, for Appellant, Northwestern Nat. 
Ins. Co. 

Lyoy, J. 

The decision of this case turns entirely upon the effect of the 
words “contained in,” as used in the policy to specify the location 
of the insured property. In a policy upon personal property, which, 
from its character and ordinary use, is kept continuously in one 
place, as a stock of merchandise, machinery in a building, household 
furniture, or goods stored, the rule undoubtedly is that the location 
of the property designated in the policy is an essential element of 
the risk, and usually a continuing warranty. In such a case the 
policy covers the goods only so long as they remain in the designated 
place; and if they are destroyed elsewhere, the insurer is not liable 
for the loss. It is maintained by the plaintiff that the rule is not 





* MH Bis o‘:, 


ef es a © Bee _—. 


An tise 


BGQttresgouns™ 


0 “AINN 


MV7 “ROI 


a6 


W 


? 


AE 


1886. ] Noyes vs. Northwestern National Ins. Co. 59 


applicable to a case where the insured property is of such a charac- 
ter that its temporary removal or absence from the specified place is 
necessarily incident to its use and enjoyment, and such use may be 
presumed to have been in contemplation of the parties when they 
made the contract of insurance. It is also claimed that in such a 
case the location of the property is specified in the policy merely to 
designate the accustomed place of deposit when the property is not 
absent therefrom in the course of its ordinary use; and if the prop- 
erty be burned when so absent (the place of deposit remaining 
unchanged), the insurer is liable for the loss. This is such a case. 
The dolman was a garment for out-door wear, and necessarily 
would be chiefly used away from the designated dwelling-house. 
It would or might be necessary from time to time to send it to a 
furrier for repairs; and it was liable to be burned when so absent 
from the place of deposit. It must be presumed that the parties 
entered into the contract of insurance in contemplation of these 
incidents, tor they are matters of common knowledge. 

Under these circumstances, we think the rule contended for by 
the plaintiff is eminently reasonable and just when applied to this 
ease. It is abundantly sustained by the adjudication of courts of 
high authority, supported by arguments which are entirely satis- 
factory‘to us. We can only refer briefly to some of the cases. In 
Peterson vs. Mississippi Valley Ins. Co., 24 Iowa, 494, the policy 
insured, with other property, “seven horses, * * * situated section 
22,” etc. The policy (like the one in suit) contained the usual stipu- 
lation that if the risk should be increased by any means, without the 
assent of the insurer, the policy should become void. The assured, 
a farmer, while hauling his grain to market with two of the horses, 
put up for the night at a hotel, distant from section 22 During the 
night the hotel barn in which the horses were stabled was destroyed 
by fire, and one of the insured horses was burned to death. Held, 
that the risk was not limited to the use of the horses on section 22, 
but extended to the usual and ordinary use of them elsewhere, and 
that the company was liable for the loss of the horse. Mills vs. 
Farmers’ Ins. Co., 37 Iowa, 400, was a policy insuring “‘live-stock on 
premises situated sec. 7, 76, 27.” A horse owned by the insured, 
and usually kept on the designated premises, was killed by lightning 
at a place six mies distant from such premises, when the owner was 
driving him to mill. Held, that the insurer was liable. In McCluer 
vs. Girard F. & M. Ins. Co., 43 Iowa, 349, the policy covered a 
phaeton “contained in a frame barn,” and the vehicle was destroyed 
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by fire while at a carriage shop undergoing repairs, and where it 
was subject to an increased risk. The insurance company'was held 
liable for the loss. In Longneville vs. Western Assurance Co., 51 
Towa, 553, s. ¢., 2 N. W. Rep., 394, the policy covered “family wear- 
ing apparel contained in two-story, frame dwelling on lot 6,” ete. 
While riding in a sleigh along a street certain wearing apparel of the 
assured was burned. Held, the loss was recoverable under the pol- 
icy. In Everett vs. Continental Ins. Co., 21 Minn., 76, the property 
insured was a threshing-machine “stored in barn on sec. 36, 23, R. 
28, owned and insured by L. L. Chaffin.” The machine was burned 
when standing in a field on that section. The company was held 
liable. Judge Berry delivering the opinion of the court, said: “ But 
whatever might have been the purpose of the location of the 
machine in the application and policy, there is no ground whatever 
for contending that it was, in letter or in spirit, a promissory stipu- 
lation on the part of the insured, or a condition of insurance on the 
part of the insurer, that this location should remain unchanged, or, 
if changed, that while changed the insurance should cease or be 
suspended: Smith vs. Mechanics & Traders’ Ins. Co., 32 N. Y., 399, 
and cases cited; Blood vs. Howard Fire Ins. Co., 12 Cush., 472; 
Fland. Ins., 241, 255, 269, 485.” 

Holbrook vs. St. Paul F. & M. Ins. Co., 25 Minn., 229, is a case in 
which mules were insured as being all contained in a certain baru. 
For the purpose of plowing, and also of repairing such barn, they 
were removed to another barn on another section, where the loss 
occurred. The company was held liable under the policy for the 
loss. London & Lancashire Fire Ins. Co. vs. Graves (superior court 
Ky.), 12 Ins. Law J., 308, is very closely in point. Buggies were 
insured as “ contained in ” u certain livery-stable. They were burned 
while in a carriage factory for repairs. Held, that the absence of the 
buggies from the designated place of deposit for repairs was an inci- 
dent of their use and permitted by the policy, and that the insurer 
was liable. There is a valuable note to this case by the editor of the 
Insurance Law Journat, in which many cases bearing upon this ques- 
tion are cited and commented upon. The same doctrine is recog- 
nized by the superior court of Rhode Island in Lyons vs. Providence 
Washington Ins. Co., 12 Ins. Law J., 188; but in that case there was 
a permanent removal of the insured’ property from the place desig- 
nated in the policy, and for that reason the insurer was relieved 
from liability. 


The questicn we are cons‘dering is now first presented to this 
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court. It is doubtless true that there is conflict in the cases in 
which it has been considered. It is our duty to choose between 
these conflicting lines of adjudication, and to adopt the doctrine 
which best commends itself to our judgment. We discharge this 
duty when we hold (as we do) that the words in the policy, “ con- 
tained in the two-story, frame dwelling-house,” etc., when applied to 
the dolman in question, do not constitute a continuing warranty 
that the same shall always be kept in such dwelling, which would 
relieve the insurer from liability should it be burned elsewhere; 
but they are only a warranty that the place designated shall be the 
usual place of deposit, when the dolman should not be in custom- 
ary use elsewhere, and if burned when in such use, it is still cov- 
ered by the policy, and the insurer is liable. Also that it was a 
reasonable an:i proper use of the dolman to send it to the furrier for 
repairs, and it is immaterial that the risk of loss was greater in 
the furrier’s store than in the dwelling-house designated in the pol- 
icy. The learned county judge so held, and the judgment is in strict 
accord with his conclusions of law. Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


—— 


Appeal from Circuit Court, Winnebago County. 


ZIELKE 


LONDON ASSURANCE CORPORATION.* 


Evidence that the insured presented a list of the articles destroyed and the 
value of each article, to the agent of the company, which was examined by 
him and returned without objection or requiring any further proof, and 
that the agent at the same time compelled plaintiff to submit privately toa 
full examination under oath as to the particulars of the loss, and reduced 
the same to writing, and expressed himself satisfied therewith, and carried 
the same away and kept it until the trial; //eld, admissible, although such 
facts were not pleaded as a waiver or estoppel. 

In such a ease, evidence is admissible to show that in reducing the examina- 
tion of the insured to writing, by mistake or fraud she was represented not 
to be the owner of the property destroyed, and to correct such statement 
without pleading the mistake or fraud. 

The statement made by the agent of the insurer to the husband of the insured 
as to what the company would do in regard to the loss, Held, admissible to 
show that the insurer denied any liability and refused to pay the loss, and 
that the necessity of formal proots of loss was dispensed with. 

Presentation to the agent of the insurer of a list of the articles destroyed, 
with the value of each, and the examination and retention thereof by the 
agent, followed by an examination under oath of the insured, taken i 
writing and carried away as satisfactory by the agent, will amount to a 
waiver of any further proofs of loss, and a waiver of any defects therein 


Werssrop, Harsuaw & Nevirr, for Respondent, Mathilde Zielke. 
Gary & Berry, for Appellant, London Assurance Corp. 


Orton, J. 
The questons raised and discussed on this appeal are mainly of 
fact and incidentally only of law. 


* Opinion filed, November 3, 1885.—From Northwestern Reporter. 
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1. The complaint alleges that the plaintiff furnished to the com- 
pany due proofs of loss, and he attempted to prove such allegation 
by showing that the plaintiff presented in time a long list or schedule 
of the property destroyed, and the value of each article, to the agent 
of the company, which was examined by him, and returned without 
objection to the form or authentication thereof, and without requir- 
ing any other or further proofs, and at the same time said agent 
compelled the plaintiff to submit privately to a full examination 
under oath as to the particulars of said loss, and reduced the same to 
writing, and expressed himself satisfied therewith, and carried the 
same away, and kept it until the trial. The learned counsel of the 
appellant contends that such evidence being introduced to prove a 
waiver of any proofs of loss, and an estoppel of the company to 
claim the same, or to insist upon the performance of such condition, 
such waiver and estoppel should have been pleaded. We do not 
understand that such evidence tended merely to prove a complete 
waiver of any proofs of loss, but rather to prove the making of the 
proofs of loss required by the policy, in such manner and form as 
required by the company at the time, as a compliance with the 
condition of the policy in that respect, and if it showed any waiver, 
it was as to the mere form of the written proofs and their authen- 
tication. The long list of the articles destroyed, and showing the 
value of each, contained all the substance of such a list authenti- 
cated and made in the form required by the policy, and the personal 
examination of the plaintiff on oath was provided for by the policy 
and was required by the company in addition to the proofs furnished 
by such list. The question is not so much of a waiver of this con- 
dition of the policy as of a substantial compliance with such con- 
dition to the satisfaction of the company. But if this is not the true 
theory of the legal effect of such evidence, the plaintiff could not 
anticipate that the defendant would deny the allegation of the com- 
plaint that due proofs of loss were furnished. In either view, the 
waiver or estoppel was not required to be pleaded by the plaintiff. 
The authorities cited by the learned counsel would be applicable to 
cases when the cause of action or defense depended mainly upon an 
estoppel. 


2 In reducing the examination of the plaintiff to writing by the 
agent of the company, she was made to say that she was not the 
owner of the personal property destroyed. On the trial the plaintiff 
demanded the production of said writing, and then offered to show 
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that such statement therein was a mistake or not true. It is contended 
by the learned counsel that if that paper was to be attacked for fraud, 
it should have been pleaded. This question was decided in McKes- 
son vs. Sherman, 51 Wis., 303; s. ¢., 8 N. W. Rep., 202, in which it 
was said that “no good reason is perceived why any instrument may 
not be attacked as fraudulently obtained, even before and in antici- 
pation of its introduction by the opposite party.” In that case 
the instrument had been misread, when the plaintiff was unable to 
read, and false statements made therein. In this case the plaintiff 
had never seen the writing, and did not know its contents, although 
it purported to be her examination on oath, and she being a German 
woman, and not understanding much English, when the writing was 
produced she found that such statement therein was not made by 
her on her oral examination, and she was properly allowed to testify 
to the facts in correction of said writing. 


3. Fred. Zielke, the husband of the plaintiff, was employed by her 
to settle the loss for her with one Lott. the agent of the company, 
and in his interview with Iott for such purpose asked him ‘“ what he 
was going to do about this settlement about the fire business?” and 
he testified that Iott said in reply that “he wouldn’t pay anything 
what was lost at all ;” that “this company was not liable to pay any- 
thing for it ;” that “the last answer he gave me was that they would 
not pay anything ; the reason was this property was too cheap.” 
The learned counsel contends that this testimony was not within 
such agency to settle the claim of the plaintiff with the company, 
and therefore inadmissible. The husband, as the agent of the 
plaintiff for this purpose, certainly had a right to ask the agent what 
he would do about such settlement ; and if that was within the 
agency, why was not the agent’s reply? Suppose the agent had said 
in reply that the company would pay some part of the claim, would 
not that have been within the agency to settle? And suppose, 
further, that the agent of the plaintiff said that he accepted such 
proposition, and would take such part payment in full satisfaction of 
the plaintiff's claim, would not she have been bound by such a settle- 
ment? The answer was as much within the agency as the question. 
The bare statement of the proposition is sufficient. The jury found 
on this evidence that the company denied all liability, and refused 
to pay the plaintiff the loss after it had occurred. This finding, if 
sustained by the evidence, and we think it was, would dispense with 
the necessity of formal proofs of loss: McBride vs Insurance Co., 
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30 Wis., 562 ; Parker vs. Insurance Co., 34 Wis., 363 ; Harriman vs. 
Queen Ins. Co., 49 Wis., 71; s.¢., 5 N. W. Rep., 12. 


4, The testimony of the plaintiff that she presented to the agent of 
the company, as proofs of loss, a list or schedule of the property de- 
stroyed and showing its value, and that he examined it and made no 
objection to the form of it or its want of other authentication, but 
soon thereafter required her to submit to a full examination under 
oath in respect to such loss ; that he carried the same away and ex- 
pressed his satisfaction therewith, and said it was sufficient, and that 
nothing more would be required of her,—if believed by the jury, 
would have warranted a finding that such proofs of loss were fur- 
nished as called for by the policy, with a waiver of any further proofs, 
and this evidence, by the decisions of this court, was a waiver of any 
defects therein: Kiilips vs. Insurance Co., 28 Wis., 472 ; O’Conner 
vs. Insurance Co., 31 Wis., 160; Badger vs. Phcenix Ins. Co., 49 
Wis., 398; s. c. 5 N. W. Rep., 848. There were other points taken, 
but not important, and do not affect the merits of the action or the 
verdict. There was a conflict of evidence between the agents of the 
company and the plaintiff upon most all material points, and the 
jury had the right to believe the plaintiff, and, so believing, their ver- 
dict was sustained by the evidence. We think the charge of the 
court was fair and correct, and not liable to the criticisms made upon 
it in the appellant’s brief. 


We can find no error in the record. The judgment of the circuit 
court is affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF OREGON. 


D. P. THOMPSON, Recerver, 
us. 
PHCNIX INS. CO.* 


A policy of insurance contained in effect this stipulation: (1) No action shall 
be commenced thereon to recover for a loss thereunder until the amount 
thereof was ascertained by agreement or arbitration; and (2) No such 
action shall be maintained unless commenced within one year after the 
date of the tire from which the loss occurred. Held, That unless the as- 
sured was prevented by the action or non-a tion of the insurer, in the 
matter of ascertaining the amount of the loss, he must commence his action 
therefor within the time specified in the stipulation. 

A demurrer to the bill for the reformation of a policy of insurance will be sus- 
tained, when it appears that by reason of the lapse of time, no action can 
be maintained thereon for any cause, when reformed. A court will only 
decree the reformation of an instrument as a means of enabling a party 
thereto to assert or maintain some right thereunder. 


Mr. Henry Acu, for Plaintiff. 
Mr. P. L. Wixxis anp Mr. Mitton Suita, for Defendant. 


Deapy, J. 

On April 21, 1884, the defendant, in consideration of the sum of 
$300, paid to it by E.S. Kearney, insured him, as “ Receiver for 
Holladay vs. Holladay ” in the sum of $500 against loss or damage 
by fire on a half interest in the Clarendon Hotel and furniture, for the 
term of one year from April 27th; and on the night of May 19, 1884, 
the property was destroyed by fire. 

This suit was brought on July 10, 1885, to reform the policy by 
the plaintiff, as the successor of Kearney in said receivership. 





* Decision rendered, November &, 1885.9 
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The bill alleges that by mistake the policy was made payable to 
said Kearney “instead of the receiver in said suit of Holladay vs. 
Holladay, and his successors, and for the benefit of whom it might 
concern ;” and prays that it may be reformed by adding therein, 
after the words “ E. 8. Kearney,” the words “ ‘as receiver in the suit 
of Benjamin Holladay against Joseph Holladay, for and on account 
of his successors, as such receiver, and for the benefit of whom it 
might concern, and that the sum so insured by said defendant on 
said building and furniture be paid to your orator accordingly.” 

The defendant demurs to the bill, and for cause of demurrer, 
assigns, among others, the following: ‘The plaintiffs right is 
barred, because he did not commence this suit within twelve months 
next after the date of the fire from which the loss occurred.” 

The policy ccntains a stipulation, to the effect, that a loss aris’ng 
thereunder is not payable until the proof thereof is furnished, and in 
case of arbitration, the award fixing the amount thereof is had ; and 
also this : 


“It is furthermore hereby expressly provided and mutually agreed, 
that no suit or action against this company, for the recovery of any 


claim by virtue of this policy, shall be maintainable in any court of 
law or chancery, until after an award shall be obtained, fixing the 
amount of such claim in the manner above provided, nor unless such 
suit or action shall be commenced within twelve months next after 
the date of the fire from which such loss shall occur ; and should 
any suit or action be commenced against this company, after the ex- 
piration of the aforesaid twelve months, the lapse of time shall be 
taken and deemed as conclusive evidence against the validity of such 
claim, any statute of limitation to the contrary notwithstanding.” 

There is no claim that the right to bring this suit has been delayed 
over a year from the date of the fire from which the loss occurred, 
by any dispute concerning the value of the property destroyed. On 
the contrary, it appears from the bill that the proof of the loss was 
duly made, and that the amount is not contested, but that the pay- 
ment thereof is refused to the plaintiff solely on the grounds that by 
the terms of the policy it is payable to Kearney only. 

Therefore, the question does not arise in this case, whether an 
action could be maintained on this policy by the assured, after the 
expiration of a year from the date of the fire, in case he had been 
delayed in the commencement of the same, on account of a dispute 
and arbitration concerning the amount of the loss. 

Cases may arise under such a policy, when the dispute and arbi- 
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tration are, without any fault of the assured, so prolonged, that unless 
he is allowed to commence an action after the expiration of a year 
from the date of the fire, he would, under the combined operation of 
these two stipulations, be deprived of all legal remedy. 

But in this case the suit was not brought until thirteen months 
and twenty-one days after the fire at which the loss occurred, and 
no excuse or reason is given for the delay. 

It is well established that a stipulation limiting the time within 
which an action may be brought on a policy of insurance is valid 
and binding on the parties thereto; but that if it is ambiguous, 
either in itself or taken in connection with other provisions or stipu- 
lations in the policy, the ambiguity must be resolved in favor of the 
assured. See Spare vs. Home Mutual Insurance Company, 9 Saw., 
145, and cases there cited. 

The stipulation for limitation in this policy is, con:idered by itself, 
plain and susceptible of but one meaning; and putting aside the 
provision concerning an award as inapplicable in this instance, there 
is nothing in the policy to qualify or render it doubtful. 

Unlike the stipulation in Spare vs. Home Mutual Insurance Com- 
pany, supra, in which the right to sue was limited to one year from 
the time the loss “ occurred,” which, in conjunction with the sixty 
days also allowed the company to ascertain whether any loss had 
“oceurred,” and make payment thereof, was held to mean one year 
from the expiration of said sixty days, the limitation in this case is a 
year from a day certain, to wit: the day of the fire. And unless the 
assured is prevented by the action or non-action of the company in 
the matter of ascertaining the amount of the loss, from commencing 
an action within that time, he must do so or he will be barred 
therefrom. 

But it is said that this is a suit to reform this contract, as well as 
to enforee it, and that the stipulation as to time does not apply to a 
suit for such rehef, and therefore the demurrer is too broad and 
must be overruled. 

But the court will not reform an instrument, merely for the sake 
of reforming it, but only to enable a party to assert some right 
thereunder. And if an action thereon by the assured to recover the 
amount of loss is already barred by lapse of time, there is no claim 
that can be asserted under it against the defendant. 

In Davidson vs. Phoenix Insurance Company, 14 Saw., 594, Mr. 
Justice Field held, in a case like this, that when the remedy on the 
policy for. the insurance was barred, according to the stipulation 
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therein, by lapse of time, the court would not undertake to reform 
the instrument, because there was “no occasion” for so doing. 

This conclusion is not reached without reluctance. So far as 
appears, there is, in good morals, no sufficient reason why the 
defendant should not pay this claim according to the real intention 
of the parties to the contract—that is, to the receiver for the time 
being in the case of Holladay vs. Holladay, for the benefit of whom 
it may concern. Such cases as this suggest the necessity of some 
legislation simplifying the contract of insurance, and within certain 
limits, declaring its effect; and in case of loss, who may claim the 
benefit of it, and maintain an action against the insurer to enforce it. 

But as it is, the parties to this contract have deliberately agreed, 
that unless the assured brings his action to recover for the loss 
within a year from the date of the fire, he is forever barred from so 
doing, and the court cannot disregard the stipulation. 

Nor is it intended to suggest that this limitation of the time in 
which to sue is either unwise or unjust. In this class of cases 
especially, every consideration of justice and convenience require 
that claims for losses should be speedily settled, while the witnesses 
are within reach and the facts are fresh in their recollection. 

But the law should have come to the aid of this defective contract, 
and authorized the plaintiff to maintain an action thereon to recover 
this loss, as the successor in office of the person who affected the 
insurance, for the benefit of whom it might concern, without any 
reformation of the instrument, or delay on that. account. 


The demurrer is sustained and the bill dismissed. 
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SUPREME COURT OF CALIFORNIA. 


HATCH 
vs. 


NEW ZEALAND INS. CO.* 


The property was described asin warehouse No. 1, on the corner of T. and K. 
Streets. 

Held, That where it sufficiently appeared that the described property was in 
the warehouse 01 the corner, which was, however, warehouse No. 2, the mis- 
description as to the number will not affect right of recovery. 


W. S. Goopretiow, for Appellant. 
J. R. Branvon, for Respondent. 
TuornTon, J. 

The defendant insured the property of the plaintiff in the Overland 
Free Warehouse, situate at the northeast corner of Third and King 
Streets, San Francisco. It makes no difference that this building 
was styled in the policy Overland Free Warehouse No.1. As it was 
actually Overland Free Warehouse No. 2, instead of No. 1, the part 
of the description No. 1 in the policy should be rejected as false. 
No. 2 was the warehouse at the corner, while No. 1 was forty-six 
feet distant from it. If the property intended to be conveyed is de- 
scribed ir a deed as Overland Free Warehouse No. 1, situate on the 
northeast corner of Third and King Streets, San Francisco, upon 
proof that a warehouse of that name was situate at the northeast 
corner of the streets named, such warehouse would be held to pass 
to the grantee, though described as No. 1, when it was really No. 2. 
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It appearing by the proof of the actual condition of the property 
that the description No. 1 was false, and that the remaining descrip- 
tion of the property sufficiently identified it, the false part should be 
rejected. We know no reason why this rule does not apply to a de- 
scription of property in a policy of insurance, as well as to a descrip- 
tion of property in a conveyance. 

The findings sufficiently identify the warehouse in which the prop- 
erty insured was stored. 


There is no error, and the judgment and order are affirmed. 
Ordered accordingly. 


Suarpstern, J., and Myrics, J., concurred. 
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SUPREME COURT OF TEXAS. 


THOMAS DWYER 
US. 


CONTINENTAL INS. CO. 


Every fact which may throw light upon the transaction, as by illustrating the 
possible motive of the insured, is proper evidence when the defense is alleged 
arson. But declarations of the insured must be so connected with the 
transaction as to be part of the res geste. 


Stayton, J. 

The parties agreed that the sole issues in the cause were as to the 
cause of the fire and the value of the goods lost. The defense was 
that the fire was caused by the procurement and consent of the 
insured, and the evidence tending to support this was circumstantial. 
In such a case every fact which may throw light upon the transac- 
tion, as by illustrating the motive which may have caused the insured 
to burn his own property—facts going to show over-insurance on 
the property, proof of loss in excess of that actually sustained, the 
assignment of policy after a loss in a manner other than the usual 
course of business or for an improper purpose, the disposition of 
goods in an unusual manner just before the burning, and other like 
matters—may be considered in connection with other evidence in 
cause, to ascertain whether such facts existed as are made the 
defense in this case. Proof of loss made by the insured to appel- 
lee and other insurance companies was proper evidence to go to 
the jury with all the declarations therein contained as to the manner 
in which appellant held the several policies at the time the fire 
occurred, there being no controversy as to the latter fact. Evidence 
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showing that the policies were transferred to appellant after the fire 
and without consideration was also admissible. Where the insured 
was absent from the city when the fire occurred, which was at night, 
and the theory of the defense was that it was fired by one of his 
clerks, and after a witness had spoken of the number of persons 
gathered about the fire, he was permitted, over objection, to state 
that “there was some talk of arresting all of the clerks that night for 
complicity in the fire. Thomas Dwyer said to me: ‘You need have 
no fear. If you and Lobe are arrested, I'll go your bail, but Allan 
can go to jail.” Held, the first part of this statement was inad- 
missible. The parties making the declarations were not shown to 
have been so connected with the transaction, or with the persons 
whose interests were to be affected by them, as to make them 
admissible as res gestae. 


Reversed and remanded. 
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LOWER COURT DECISIONS. 


ASSIGNMENT OF WIFE’S POLICY AS COLLATERAL. 


Superior Court of Hartford Co., Connecticut. 


THE CONNECTICUT MUTUAL LIFE INSURANCE COMPANY. 
vs. 


SUSAN WESTERVELT anp oTHERs.* 


An indorsement of her name in blank by a wife upon a policy of insurance 
upon the life of her husband, taken out for her benefit and payable to her 
or her assigns, with a delivery of the policy to the husband, to enable him 
to use it as collateral security in obtaining a loan, will be valid and binding 
in equity in favor of the party making the loan, and the wife will not be 
permitted to deny the power of the husband to fill up the assignment. 

Where the husband, without the authority or knowledge of the wife, filled 
out the assignment of the policy, not merely as security for the proposed 
loan, but also as security to a creditor for a pre-existing debt, it was held 
that the wife was not bound by the latter assignment. 

The assignment of such a policy by a wife is valid in this State. 

By the laws of New York, where the husband and wife resided, such an assign- 
ment was invalid. The policy was issued by an insurance company of this 
State and the assignment was made in the State of New Jersey, where 
such assignments were val'd. Held, That the laws of New York could not 
operate in the case. 


Bill of interpleader ; in the superior court in Hartford County, 
September term, 1879. 


H. C. Rostnson, for the Plainiiffs. 
S. Fessenven, for Susan A. Westervelt. 
G. G. Sri, for assigns of Susan A. Westervelt. 
Hovey, J. 
The Connecticut Mutual Life Insurance Company, by a policy of 
insurance signed in their behalf by their president and secretary at 
Hartford in this State, on the 13th day of March, 1860, and counter- 


*From advance sheets of Connecticut Reports 
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signed by their agent at New York on the 15th day of the same 
month, assured the life of Samuel P. Westervelt, then of Morrisania, 
in the State of New York, for the sole*use of his wife, the said Susan 
Westervelt, in the sum of five thousand dollars, for the whole term 
of his life, in consideration of the sum of two hundred and fourteen 
dollars, then paid by the said Susan Westervelt, and of an annual 
premium to be paid on or before the 13th day of March in every 
year while the policy continued. By the terms of the policy the sum 
insured was made payable to the said Susan Westervelt, her exec- 
utors, administrators, or assigns, for her sole use, within ninety 
days a‘ter due notice and proof of the death of the said Samuel 
P. Westervelt, after deducting therefrom all notes taken for pre- 
miums unpaid at that date. And in case of the death of the said 
Susan before that of said Samuel, the insurance was made payable 
to her children or their guardians, if under age, for their use, upon 
like proofs. The policy was delivered to the assured in the city 
of New York by the agent of the said company in that city, on or 
about the 15th day of March, 1860. The annual premiums were 
paid by the said Samuel P. Westervelt until and including the one 
due on the 13th of March, 1876, and those which were payalle on 
the 13th of March in the years 1877 and 1878 were paid by the 
said Ralph P. Westervelt. 

In the month of June, 1875, the said Samuel P. Westervelt, re- 
quested the said Susan Westervelt to indorse the said policy of 
insurance in blank and deliver the same to him, in order that he 
might use it as collateral security for the payment of a check drawn 
by the said Ralph P. Westerveit and delivered to him, the said 
Samuel, and upon which he, the said Samuel, desired to obtain the 
money at the Fifth National Bank of the city of New York. The 
said Susan thereupon indorsed her name upon the policy and de- 
livered the policy to the said Samuel P. Westervelt so indorsed. 
Soon atterwards, that is to say, on or about the 15th day of June, 
1875, the said Samuel P. Westervelt purchased, in the name of the 
said Susan, a farm in Westchester County, in the State of New York, 
and took a deed thereof in her name. The consideration stipulated 
by him to be paid therefor was twelve thousand dollars. 

In the latter part ofthe year 1875, the said Samuel P. West- 
ervelt was indebted to the said Mary H. Westervelt and Auna 
M. Fenner, for money lent, in the sum of fourteen hundred 
dollars; and one thousand dollars, parcel of the consideration 
stipulated to be paid for said sum being about to fall due 
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and become payable, he, the said Samuel, applied to the said 
Mary H. Westervelt and Anna M. Fenner to raise him the sum of 
three thousand dollars on the security of a seccnd mortgage on 
certain property in Harlem, New York ; but this they refused to do, 
as the security offered was not satisfactory to them. A few days 
afterwards he again applied to them through the said Ralph P. West- 
ervelt, to raise him the said sum, offering as security therefor the note 
of the said Susan Westervelt, and an assignment of the said policy 
of insurance ; and they agreed with him that they would raise the 
money. They accordingly borrowed of the Mutual Life Insurance 
Company of New York the said sum of three thousand dollars, and 
mortgaged their real estate in Paterson, New Jersey, where they 
resided, to secure its payment ; and on the 22d day of January, 1876, 
at said Paterson, they loaned the said sum to the said Samuel P. 
Westervelt and received from him at the same place the note of the 
said Susan of that date for the amount thereof, payable one year 
after date, at the residence of the said Susan in New York City. They 
also received from the said Samuel, at the said time and place, the 
said policy of insurance assigned to them, and the said Ralph P. 
Westervelt, in the form set forth in their answer to the present 
petition. That note was afterwards lost or accidentally destroyed, 
and the said Susan Westervelt gave a new note of the same tenor, 
amount, and date, in the place thereof. The said Susan also ratified 
the assignment of said policy, so far as it purported to be an assign- 
ment to the said Mary H. Westervelt and Anna M. Fenner. Butshe 
never authorized the assignment of any portion of the said policy or 
of the sum insured thereby to the said Ralph P. Westervelt, and 
never ratified the assignment made to him on said policy. 

The said Samuel P. Westervelt paid from the money loaned him by 
the said Mary H. Westervelt and Anna M. Fenner, to the said Ralph 
P. Westervelt $700, to the said Mary and Anna $700, in part payment 
of a debt of $1,400 which he owed them, $100 for the expenses in- 
curred by the insurance company in searching the title to the lands 
mortgaged to them as aforesaid by the said Mary H. Westervelt and 
Anna M. Fenner, and the remaining $1,500 he retained himself. 

The assignment to Ralph P. Westervelt was made without any 
lawful authority whatever, and, as appears by his answer, not to 
secure the payment of a loan made at the time to the said Samuel 
P. Westervelt, but to secure a pre-existing debt. 

The said Mary H. Westervelt and Anna M. Fenner had no knowl- 
edge of the circumstances under which the policy was delivered 
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to the said Samuel P. Westervelt by the said Susan Westervelt, 
but supposed and believed, and were justified in supposing and 
believing, that it was delivered to him for the purpose of enabling 
him to borrow of them the said sum of three thousand dollars, 
and to secure the payment thereof by the assignment written upon 
said policy. The said policy was not obtained by the said Samuel 
P. Westervelt, from the said Susan Westervelt by duress or force, 
as alleged by the said Susan in her answer; nor was the said 
Susan compelled to sign her name on the back of said policy by 
the violence of her husband, as in said answer is alleged. But if 
these allegations were true, they could not be allowed to affect 
the rights of the said Mary H. Westervelt and Anna M. Fenner, 
first, because, at the time they received the assignment of the 
policy, they had no notice or knowledge of them, and secondly, 
because the assignment was ratified and confirmed by the said 
Susan Westervelt. This perhaps sufficiently disposes of another 
claim made by the said Susan Westervelt upon the hearing, and 
that is, that she only signed her name on the back of the policy 
when there was no writing which purported to be an assignment 
or any writing of any kind upon it, and therefore that the assign- 
ment should not be treated as her act. But as the claim was 
made it may be as well perhaps to decide it. The question raised 
by this claim has never, to my knowledge, been before the courts 
of this State, but it came before the Supreme Court of Illinois in 
the case of Norwood vs. Guerdon, 60 Ill, 253, and it was there 
held, and I think correctly, that where a person insured his life for 
the benefit of his wife, and she indorsed her name on the policy in 
blank, and the husband procured @ loan of money and pledged the 
policy as collateral security for its payment, the wife should not be 
permitted to deny the power of the husband to fill up the assignment; 
and that such an asssignment was valid and binding in equity. 
Lawrence, C. J., in giving the opinion of the court, says: “It is, 
however, urged that the wife of Norwood never consented to the 
assignment of the original policy to Guerdon, or at least there is no 
proof of such consent; but she placed her name upon the back of 
the policy, as she herself admits, at the request of her husband, and 
left the policy in his possession. Armed with this evidence of his 
right to pledge the instrument, he goes upon the money market and 
does pledge it, first to one person and then to another, and by such 
pledge raises money and pays his debts. It is not in evidence, and 
we cannot presume, that the wife ever had any interest in this policy 
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from having contributed from her separate estate toward the pay- 
ment of the premiums. * * * But whatever her interest, by indors- 
ing the policy in blank and delivering it to her husband, she clothed 
him with all the necessary evidence of a power to pledge the instru- 
ment by filling up her blank assignment, and we should be opening 
the door to the grossest frauds if we were to permit the wife, after 
having done all this, to come forward and claim that her husband 
had no right to assign the instrument. * * * The husband and the 
wife are the only parties interested, and they have both participated 
in the assignment. The law provides no particular mode by which 
the wife is to manifest her consent, as in the case of a conveyance of 
lands, and if such an assignment as was made in the present case is 
net valid, then a policy payable to a married woman is not assigna- 
ble at all. It is not, however, and cannot ke claimed, that a policy 
payable to a married woman is incapable of assignment within the 
purview of a court of equity, but it is only claimed that in this case 
the wife did not consent. She gave, however, to the public the evi- 
dence of her consent by indorsing the policy in blank—an act which 
could be interpreted as done for no other purpose than an assign- 
ment, and the same consequences must be attached to this act 
against her as would follow from such an act performed by any 
other person. When innocent parties have advanced money to her 
husband on the faith of such blank indorsements, she cannot be per- 
mitted to repudiate the transaction. She cannot be permitted to 
enable her husband to perpetrate a fraud.” 

The indorsement of the policy in blank by the said Susan Wester- 
velt in the case at bar could, therefore, have been interpreted by the 
public as made for no other purpose than an assignment, and if 
upon the faith of it the said Mary H. Westervelt and Anna M. Fenner 
had made the loan which they did to Samuel P. Westervelt, Susan 
Westervelt would not be permitted to say that such was not the true 
interpretation of the indorsement. But the blank was filled when 
the policy was delivered to the said Mary H. Westervelt and Anna 
M. Fenner; and they supposed, as they had a right to, that the 
whole was completed and the signature of the assignor affixed at one 
and the same time. The assignor cannot therefore be allowed to 
repudiate the transaction on the ground that she indorsed the pol- 
icy only in blank and that the formal assignment was written by her 
husband afterwards. 

But it is urged that the assignment was void, because by the laws 
of New York the policy was not assignable; and the cases of Eadie 
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vs. Slemmon, 26 N. Y., 9; Barry vs. Equitable Life Insurance Com- 
pany, 59 N. Y., 587, and Wilson vs. Lawrence, 13 Hun (22 N. Y. 
Sup. Court Rep.), 463, are cited in support of the claim. Two of 
those cases arose upon policies issued by New York corporations, 
and the third upon a policy issued by the Connecticut Mutual Life 
Insurance Company, the petitioner in the case at bar. In two of the 
cases the assignor and assignee resided and were domiciled in the 
State of New York, and the assignments were executed and delivered 
in that State. In the other cases the assignor was a resident of the 
State of New York, and the assignee was a resident and citizen of 
the State of Maryland. The assignment was executed on a paper 
separate from the policy and transmitted to the assignee in Mary- 
land by mail from New York, without the policy. The policy was 
subsequently delivered to the assignee in the city of New York. 
The court held that the government of the United States was the 
agent of the assignee in transmitting the assignment to him from 
New York to Maryland, and therefore that the assignment, as well 
as the policy, was delivered to the assignee in the city of New York; 
and that the contract of assignment was upon that ground to be 
treated as a New York contract. The policy in the present case is 
the contract of a Connecticut corporation, and by the terms of it 
the sum insured is payable in Hartford to Susan Westervelt, the wife 
of Samuel P. Westervelt, her executors, admivistrators, or assigns, 
unless she died before her husband, and to her children in case he 
survived her. The assignment was commenced in New York, but 
was completed and, with the policy, was delivered in the State of 
New Jersey, to citizens of that State. The law of New Jersey, where 
the assignment was then completed and delivered, or the law of Con- 
necticut, where the contract of insurance is to be performed, must 
determine the validity of the assignment. There can be no doubt, I 
think, that the assignment is valid by the laws of Connecticut, as it 
was made by the wife with the consent and co-operation of her 
husband, and there is as little doubt that it is valid by the laws of 
New Jersey. “Every State may by its own laws bind its citizens 
wherever they may be with all the obligations which its own tribu- 
nals can enforce. If laws are made which attempt to go further 
than that, they must needs be inoperative, as they cannot be en- 
forced beyond the jurisdiction of the home tribunals, except with 
the consent and by the action of the foreign State.” While, there- 
fore, the State of New York had the right to declare that a wife 
who was a citizen of that State should not assign a policy of insur- 





80 Report of Decisions. [Jan. 


ance upon the life of her husband for her sole benefit, if issued un- 
der the laws of New York; and while it had the power to enforce 
that declaration against its own citizens and others seeking to obtain 
the benefit of such an assignment in its own tribunals, yet where a 
citizen of New York, holding such a policy issued by a Connecticut 
corporation, goes into New Jersey or any other State where the 
policy is assignable, and obtains a loan of money and assigns his pol- 
icy us security for the payment of that loan, and then comes into 
the courts of Connecticut to enforce such payment and his rights un- 
der the assignment, the laws of New York will furnish no answer to 
his demands. The laws of New Jersey where the assignment was 
completed and delivered, or the laws of Connecticut where the con- 
tract is to be performed, must govern. As the laws of the two States 
coincide it is unnecessary to determine whether those of the former 
or of the latter State would govern, in case there was a conflict be- 
tween them. 

The conclusion is that a decree be entered authorizing the peti- 
tioners to retain from the fund due upon the policy the amount of 
clerk and court fees, and that they pay from the balance of said fund 
—1. To Ralph P. Westervelt, one of the respondents, the sum of 
two hundred, sixty-eight dollars and thirty-eight cents, being the 
amount paid by him for premiums on the said policy for the years 
1877 and 1878, and the interest thereon. 2. To the respondents, 
Mary H. Westervelt and Anna M. Fenner, the sum of three thousand 
dollars. 3. To the respondent, Susan Westervelt, the remainder. 





